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CHAPTER  EIGHT 

PROPERTY,  POLITICS,  THE  CONSTITUTION  AND  THE  STATE 

A^  INTRODUCTION 

It  is  a  commonplace  of  political  philosophy  that  the  western  liberal  tradition  places 
great  emphasis  on  the  freedom  of  the  individual.  This  freedom  is  often  discussed  in 
terms  of  freedom  from  control  by  others,  especially  the  state.  It  is  also  often  contended 
that  private  property  serves  a  crucial  role  in  protecting  and  enhancing  such  freedom. 
Professor  Jeremy  Paul,  for  example,  states  that  property  acts  "as  protector  of 
individual  rights  against  other  citizens  and  as  safeguard  against  excessive  government 
interference":  "The  Hidden  Structure  of  Takings  Law",  (1991)  64  Southern  California  Law 
Review  1393.  The  same  point  was  made  many  years  ago  by  Morris  Cohen,  one  of  the 
leading  legal  realists,  who  argued  that  private  property  gives  those  who  have 
enforceable  claims  to  resources  power  over  their  own  lives  and  a  measure  of  power 
over  the  lives  of  others:  "Property  and  Sovereignty",  (1927)  13  Cornell  Law  Quarterly 
8. 

The  enhancement  of  individual  liberty  is  therefore  often  cited  as  a  justification  for 
private  property  in  general.  More  particularly,  it  also  serves  as  an  argument  for 
putting  into  private  hands  as  many  as  possible  of  the  strands  in  the  bundle  of  rights 
that  property  represents.  But  no  society  places  the  whole  bundle  in  individual  hands, 
for  all  recognise  that  to  one  degree  or  another  individual  property  rights  must  give 
way  to  society 's  collective  goals.  This  is  most  obviously  achieved  by  taxation,  but  there 
are  a  host  of  others  ways  in  which  this  is  also  done,  some  of  which  we  have  discussed 
above  -  see  the  debate  over  property  and  discrimination.  The  first  substantive  section 
of  this  chapter  examines  another  area  where  public  goals  and  private  rights,  or 
perhaps  the  private  rights  of  the  few  and  the  private  rights  of  the  many,  collide  - 
takings. 

The  second  section  of  this  chapter  examines  a  somewhat  different,  but  related,  aspect 
of  the  relationship  between  property  and  the  state  -  the  extent  to  which  citizens  should 
have  some  entitlement  to  a  minimum  level  of  property.  This  introductory  note  began 
by  talking  about  property  as  providing  freedom  from  government  interference.  But 
it  has  long  been  recognised  that  this  negative  liberty  is  not  the  only  kind  of  liberty. 
There  is  also  such  a  thing  as  positive  liberty,  the  freedom  to  live  a  full  life,  which  may 
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require  the  state  to  provide  the  means  to  do  so.  The  second  substantive  section 
examines  how  a  political  theory  that  stresses  "freedom  to"  might  alter  current 
conceptions  of  the  relation  between  property  and  the  state. 


********************************** 


B)  FREEDOM  FROM:  THE  LINE  BETWEEN  REGULATION  AND  TAKING 

THE  UNITED  STATES  CONSTITUTION 


The  first  two  "takings"  cases  are  from  the  USA.  The  United  States  Constitution 
contains  a  specific  protection  for  property.  The  fifth  amendment  reads  in  part:  "...nor 
shall  any  person  ...  be  deprived  of  life,  liberty,  or  property,  without  due  process  of 
law;  nor  shall  private  property  be  taken  for  public  use,  without  just  compensation". 
This  originally  applied  only  to  the  federal  government,  but  it  was  extended  to  the 
states,  in  part  explicitly  and  partly  by  implication,  by  the  fourteenth  amendment 
(1868).  In  short,  the  state  may  take  property  from  the  citizen  provided  that  this  is  done 
for  a  public  purpose,  such  as  a  highway,  and  provided  fair  compensation  is  paid. 

We  are  not  concerned  here  with  the  intricacies  of  the  law  relating  to  what  a  public 
purpose  is  or  to  how  compensation  is  calculated.  The  Pennsylvania  Coal  and  Keystone 
cases  are  about  whether  the  government  has  taken  property  at  all.  If  it  has  not,  no 
compensation  need  be  paid.  This  may  sound  like  an  easy  question,  but  the  cases  show 
that  it  is  not.  What  causes  the  difficulty  is  that  almost  any  regulation  by  government 
of  any  aspect  of  social  or  economic  life  will  affect  in  some  way  the  property  rights  of 
some  person  or  persons.  Anti-pollution  laws,  for  example,  limit  what  uses  an  owner 
can  make  of  land  and  in  that  sense  remove  a  strand  from  the  owner's  bundle  of  rights. 
But  this  is  not  considered  a  taking  -  or  at  least  not  generally  so,  for  one  can  find,  in  the 
US  in  particular,  people  who  say  that  practically  any  regulation  is  a  taking. 

But  if  "all  regulations  are  takings"  is  too  extreme  a  position,  it  is  also  the  case  that  most 
people  would  agree  that  the  converse  -  regulation  can  never  amount  to  a  taking  -  is 
also  too  extreme.  This  position  would  state  that  the  government  does  not  "take"  from 
the  citizen  unless  it  acquires  title  to  land  or  personal  property.  But  this  would  permit 
the  state  to  prohibit  every  use,  and  thereby  render  ownership  worthless,  without 
paying  compensation. 
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So  the  question  in  the  cases  is  -  where  between  these  two  extremes  is  the  line  to  be 
drawn?  In  reading  these  cases  do  not  be  confused  by  the  term  "police  power".  It  is  a 
term  of  art  in  US  constitutional  law  meaning  the  power  of  the  states  to  regulate 
private  conduct  in  the  interests  of  public  health,  welfare  and  safety. 

The  area  of  regulatory  takings  is  a  large  and  complicated  one  in  the  US,  and  it  is  not 
my  purpose  to  cover  it  comprehensively  or  indeed  to  provide  an  up-to-date  analysis 
of  it.  The  two  cases  excerpted  are  here  for  different  reasons.  Pennsylvania  Coal  is  here 
because  it  is  considered  the  origin  of  the  modern,  twentieth-century  approach  to 
regulatory  takings,  the  case  that  signalled  a  more  interventionist  approach  by  the  US 
Supreme  Court.  As  Justice  Stevens  says  in  1987  in  Keystone, "  [t]he  two  factors  that  the 
Court  considered  relevant  [in  Pennsylvania  Coal ]  have  become  integral  parts  of  our 
takings  analysis.  We  have  held  that  land  use  regulation  can  effect  a  taking  if  it  'does 
not  substantially  advance  legitimate  state  interests,  ...  or  denies  an  owner 
economically  viable  use  of  his  land' ". 

The  second  case.  Keystone,  is  included  in  part  because  it  obviously  involves  a  revisiting 
of  essentially  the  same  issue  that  was  at  stake  in  Pennsylvania  Coal.  More  importantly, 
it  demonstrates  a  sharp  disagreement  within  the  US  Supreme  Court  over  when  the 
court  ought  to  require  compensation  for  regulation,  a  disagreement  in  large  measure 
based  upon  how  the  two  camps  decide  to  define  "property"  for  these  purposes.  Hence 
the  issue  that  we  considered  in  chapters  1  and  2  -  what  do  we  mean  by  property  - 
turns  out  to  be  crucial. 

For  the  majority  in  Keystone  the  property  held  by  the  coal  company  is  all  of  the  coal 
deposits  available  to  it.  They  are  thus  able  to  say  that  the  regulation  affects  only  a 
small  part  of  the  complainant's  property.  Conversely,  the  dissenting  judgment 
defines  property  as  each  individual  strand  in  the  bundle  of  rights;  they  are  thus  able 
to  say  that  the  regulation  "takes"  all  the  property  in  the  strand  -  both  all  of  the  27 
million  tons  of  coal  and  all  of  the  "support  estate".  There  are  clearly  other  differences 
between  the  two  judgments  also,  especially  in  the  emphasis  each  would  give  to  the 
public  interest. 

The  Keystone  case  discusses  a  "support  estate."  Pennsylvania  is  unique  among 
common  law  jurisdictions  in  recognising  three  estates  -  surface,  mineral,  and  support. 
It  is  not  uncommon  in  common  law  jurisdictions  to  separate  the  first  and  the  second, 
to  give  mineral  extraction  rights  to  a  person  other  than  the  fee  simple  holder,  but 
normally  the  first  and  the  third  go  together.  The  holder  of  the  right  to  use  the  surface 
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also  has  the  right  to  have  it  supported,  and  this  necessarily  limits  any  underground 
activity.  But  because,  as  Pennsylvania  Coal  tells  you,  in  the  nineteenth  century  coal 
operators  sold  land  above  which  they  were  working  to  individuals,  and  because  the 
contracts  of  sale  included  a  term  exempting  the  coal  operator  from  any  liability  should 
the  mining  cause  the  surface  to  subside,  the  courts  recognised  the  coal  operators' 
interest  as  a  "support  estate."  The  term  is  a  bit  of  a  misnomer,  because  in  holding  the 
support  estate  the  coal  companies  could  choose  to  support  or  not  -  it  is  therefore  in 
effect  a  right  to  cause  the  surface  to  subside.  That  is  all  you  need  to  know  about  it,  but 
note  that  it  does  become  important  because  the  dissenting  judgment  depicts  the 
support  estate  as  a  separate  interest  in  land  that  is  effectively  expropriated  by  the 
regulations  at  issue. 

**********************"**'** 

PENNSYLVANIA  COAL  COMPANY  V.  MAHON  ET  AL.  260  U.  S.  393  (1922) 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court.  This  is  a  bill  in  equity  brought  by  the  defendants 
in  error  to  prevent  the  Pennsylvania  Coal  Company  from  mining  under  their  property  in  such  way  as 
to  remove  the  supports  and  cause  a  subsidence  of  the  surface  and  of  their  house.  The  bill  sets  out  a  deed 
executed  by  the  Coal  Company  in  1 878,  under  which  the  plaintiffs  claim.  The  deed  conveys  the  surface, 
but  in  express  terms  reserves  the  right  to  remove  all  the  coal  under  the  same,  and  the  grantee  takes  the 
premises  with  the  risk,  and  waives  all  claim  for  damages  that  may  arise  from  mining  out  the  coal.  But 
the  plaintiffs  say  that  whatever  may  have  been  the  Coal  Company's  rights  they  were  taken  away  by  an 
Act  of  Pennsylvania,  approved  May  27,  1921,  P.  L.  1198,  commonly  known  there  as  the  Kohler  Act. 
The  Court  of  Common  Pleas  found  that  if  not  restrained  the  defendant  would  cause  the  damage  to 
prevent  which  the  bill  was  brought,  but  denied  an  injunction,  holding  that  the  statute  if  applied  to  this 
case  would  be  unconstitutional.  On  appeal  the  Supreme  Court  of  the  State  agreed  that  the  defendant  had 
contract  and  property  rights  protected  by  the  Constitution  of  the  United  States,  but  held  that  the  statute 
was  a  legitimate  exercise  of  the  police  power  and  directed  a  decree  for  the  plaintiffs.  A  writ  of  error  was 
granted  bringing  the  case  to  this  Court. 

The  statute  forbids  the  mining  of  anthracite  coal  in  such  way  as  to  cause  the  subsidence  of  among  other 
things,  any  structure  used  as  a  human  habitation,  with  certain  exceptions,  including  among  them  land 
where  the  surface  is  owned  by  the  owner  of  the  underlying  coal  and  is  distant  more  than  one  hundred 
and  fifty  feet  from  any  improved  property  belonging  to  any  other  person.  As  applied  to  this  case  the 
statute  is  admitted  to  destroy  previously  existing  rights  of  property  and  contract.  The  question  is  whether 
the  police  power  can  be  stretched  so  far. 

Government  hardly  could  go  on  if  to  some  extent  values  incident  to  property  could  not  be  diminished 
without  paying  for  every  such  change  in  the  general  law.  As  long  recognized,  some  values  are  enjoyed 
under  an  implied  limitation  and  must  yield  to  the  police  power.  But  obviously  the  implied  limitation 
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BRITISH  AND  CANADIAN  CONSTITUTIONS 

It  is  well  known  that  neither  Britain  nor  Canada  has  a  constitutional  entrenchment  of 
property  rights  like  the  United  States.  Britain  does  not  have  a  written  constitution  (as 
that  term  is  usually  understood)  at  all.  The  Canadian  constitution  prior  to  1982  dealt 
with  property,  but  only  to  assign  jurisdiction  over  it.  While  there  were  many  who 
proposed  entrenching  property  rights  in  the  Charter  of  Rights,  this  was  not  done.  The 
Canadian  Bill  of  Rights  does  contain  a  protection  for  property  couched  in  wording  very 
similar  to  that  of  the  US  fifth  amendment,  but  that  is  not  a  constitutional  document. 

None  of  this  means,  of  course,  that  private  property  is  not  highly  valued  in  the 
political  and  constitutional  culture  of  either  Britain  or  Canada.  While  it  is 
constitutionally  possible  for  governments  in  either  country  to  seize  private  property 
for  any  purpose  and  not  pay  compensation,  actually  doing  so  would  very  likely  be 
deemed  politically  illegitimate.  In  fact,  there  has  long  been  what  might  be  termed  a 
common  law  entrenchment  of  property  rights,  and  the  rules  containing  this  are 
discussed  in  Manitoba  Fisheries  below.  Manitoba  Fisheries  also  examines  the  question  of 
when  regulation  becomes  a  taking,  as  do  the  cases  which  follow. 

Presumably  because  of  the  lack  of  a  constitutional  protection  for  property,  the  three 
Supreme  Court  of  Canada  cases  extracted  here  -  Manitoba  Fisheries ,  Tener,  and  Canadian 
Pacific  Railway  -  are  the  whole  of  the  Court's  jurisprudence  on  regulatory  takings. 

Following  the  Manitoba  Fisheries  case,  I  have  included  extracts  from  a  paper  about  it. 
It  is  a  legal  history  piece,  of  the  genre  generally  referred  to  as  'legal  archeology.'  The 
purpose  of  legal  archeology  is  to  look  at  the  context  of  a  famous  case,  and  analyse  how 
it  got  to  court,  the  background,  the  course  of  the  litigation  etc.  I  am  inflicting  this 
piece  of  legal  history  on  you  for  a  reason.  I  was  asked  to  write  about  it  for  a  collection 
on  the  background  to  famous  Supreme  Court  of  Canada  property  law  cases.  Once  I 
did  so  I  realised  how  little  I  knew  about  the  case  from  the  court  reports,  indeed  that 
I  taught  it  for  20  years  without  really  appreciating  what  it  was  about!  My  newly- 
acquired  knowledge  also  made  me  think  about  the  result  differently.  Please  read  the 
article  after  you  have  read  the  Manitoba  Fisheries  judgment.  Did  you  think  about  the 
case  differently  once  you  knew  a  lot  more  about  the  background? 
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NOTE:  Estey  J.'s  judgment  is  the  majority  in  Tener.  Wilson  J.,  for  herself  and  Dickson 
C .J.C.,  concurred  in  the  result.  She  first  held  that  the  interest  in  question  was  a  profit 
a  prendre,  the  right  to  go  onto  another's  land  and  take  "therefrom  a  profit  of  the  soil". 
(A  profit  a  prendre  is  a  form  of  incorporeal  hereditament,  like  an  easement).  In  this  case 
the  profit  comprised  "both  the  mineral  claims  and  the  surface  rights  necessary  for 
their  enjoyment".  She  stressed  that  the  holder  of  the  profit  does  not  own  the  product 
of  the  soil  while  it  remains  in  the  soil;  he  or  she  owns  only  the  claim,  the  right  to 
exploit  the  product,  to  sever  it  from  the  soil.  She  then  noted  that  the  regulation 
prevented  the  holder  of  the  profit  from  going  onto  the  land  and  severing  the  minerals. 
After  a  review  of  the  legislative  scheme,  she  found  that  the  government  action 
constituted  an  expropriation  as  that  term  was  defined  in  the  Park  Act.  That  is,  "the 
absolute  denial  of  the  right  to  go  onto  the  land  and  sever  the  minerals  so  as  to  make 
them  their  own  deprives  the  respondents  of  their  profit  a  prendre.  Their  interest  is 
nothing  without  the  right  to  exploit  it"  because  the  minerals  in  the  ground  did  not 
belong  to  the  holders  of  the  claims:  "Severance  and  the  right  of  severance  is  of  the 
essence  of  their  interest".  In  coming  to  this  conclusion  she  rejected  an  argument  that 
the  crown's  action  was  merely  regulation,  akin  to  zoning.  While  giving  or  refusing  a 
licence  might  be  often  so  characterised,  "it  cannot  be  viewed  as  mere  regulation  when 
it  has  the  effect  of  defeating  the ...  entire  interest  in  the  land".  That  is:  "Without  access 
the  respondents  cannot  enjoy  the  mineral  claims  granted  to  them  in  the  only  way  they 
can  be  enjoyed,  namely  by  the  exploitation  of  the  minerals  ....  The  reality  is  that  the 
respondents  now  have  no  access  to  their  claims,  no  ability  to  develop  and  realize  on 
them  and  no  ability  to  sell  them  to  anyone  else....  They  are  worthless". 

On  the  issue  of  whether  the  crown  had  acquired  what  had  been  taken,  Wilson  J 
thought  that  Manitoba  Fisheries  was  the  "complete  answer".  Just  as  Manitoba  Fisheries' 
customers  had  been  forced  to  do  business  with  the  new  crown  corporation,  thereby 
effectively  transferring  the  former's  goodwill,  so  here,  by  depriving  the  holder  of  the 
profit  of  the  right  to  go  onto  the  land  and  sever  the  product  from  it,  "the  owner  of  the 
fee  [the  crown]  has  effectively  removed  the  encumbrance  from  its  land".  The  doctrine 
of  merger  -  whereby  the  lower  interest  (the  profit)  is  absorbed  into  the  higher  (the  fee 
simple)  "operates  so  as  to  make  the  respondents'  loss  the  appellant's  gain".  In  short, 
when  it  granted  the  mineral  rights  the  government  had  granted  a  right  to  use  the 
surface;  when  it  enacted  the  regulation  it  had  not  only  removed  that  right,  it  had 
effected  a  reversion  of  the  right  to  itself  as  owner  of  the  fee  simple.  It  had  removed  a 
burden  on  its  own  land,  and  that  burden  was  the  very  property  which  had  been  taken 
from  the  citizen. 
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(C)  FREEDOM  TO:  PROPERTY  AND  BASIC  ENTITLEMENTS 

In  the  introduction  to  this  chapter  it  was  suggested  that  another  way  of  looking  at  the 
relationship  between  "freedom",  property  and  the  state  was  to  conceive  of  a  positive 
right  to  a  minimal  level  of  property,  of  resources.  As  the  London  Borough  of  Southwark 
case  immediately  below  demonstrates,  this  is  not  a  concept  that  finds  any  support  in 
the  common  law.  There  the  rights  of  those  who  already  own  property  are  paramount. 

There  have  been  suggestions  that  section  7  of  the  Charter  -  life,  liberty  and  security  of 
the  person  -  can  provide  some  form  of  a  right  to  minimum  levels  of  property,  enough 
to  sustain  basic  existence.  The  final  section  of  this  chapter  looks  briefly  at  this  idea. 


LONDON  BOROUGH  OF  SOUTHWARK  v.  WILLIAMS  AND  ANOTHER.  [1971]  2  All 
E.R.  175  (C.A.) 

Lord  Denning  MR.  This  case  arises  out  of  the  extreme  housing  shortage  in  London.  In  September  1 970 
some  people  who  were  homeless  and  others  who  were  living  in  bad  conditions  sought  the  assistance 
of  a  squatter's  association.  They  made  an  orderly  entry  into  some  empty  houses  in  the  Borough  of 
Southwark  which  were  owned  by  the  council.  They  squatted  there.  The  council  applied  to  the  court.... 
The  squatters  here  admit  that  they  have  no  title  to  these  houses.  They  admit  that  the  houses  belong  to 
the  council.  But  they  seek  to  justify  or  excuse  their  action  on  the  ground  that  it  is  the  duty  of  the  council 
to  provide  temporary  accommodation  for  persons  who  are  in  need  thereof:  and  that  it  was  of  necessity 
that  they  entered  the  houses. 

I  would  first  tell  how  these  houses  have  become  empty.  Under  the  Housing  Act  1957  it  is  the  duty  of 
a  local  authority,  such  as  the  Borough  of  Southwark,  to  consider  the  housing  conditions  in  their  district. 
In  order  to  relieve  the  need,  it  may  provide  housing  accommodation  by  building  houses,  converting 
others,  acquiring  houses,  pulling  them  down,  or  repairing  them.  This  has  been  done  on  a  large  scale  in 
the  Borough  of  Southwark.  The  council  have  proclaimed  development  areas  which  it  means  to  develop 
so  as  to  accommodate  many  more  people  than  have  hitherto  been  there.  As  and  when  houses  have 
become  empty,  it  has  bought  them  from  their  owners.  If  they  are  capable  of  repair  at  a  reasonable  cost, 
the  council  has  repaired  them.  If  they  are  incapable  of  repair  at  a  reasonable  cost,  the  council  has 
boarded  them  up  until  the  time  comes  when  they  can  be  pulled  down  and  new  houses  erected  in  their 
stead.  The  council  has  a  housing  list  which  it  keeps  for  those  in  need.  There  are  nearly  9,000  persons 
on  the  waiting  list  now.  Nearly  half  of  those  are  people  who  are  overcrowded  and  at  least  one  bedroom 
short.  Some  have  occupants  who  are  ill  and  sick;  and  should  be  moved  for  health  reasons.  Others  are 
young  couples  who  have  no  home  of  their  own.  All  these  are  waiting  their  turn.  The  council  feel  that 
others  should  not  get  priority  by  'squatting'  in  the  empty  houses.  Each  should  take  his  turn  in  the  queue. 

Now  let  me  turn  to  the  squatters  themselves.  Everyone  has  the  greatest  sympathy  for  them.  Two  cases 
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Section  7  of  the  Charter  of  Rights 

There  have  been  suggestions  that  section  7  of  the  Charter  can  provide  at  least  some 
degree  of  protection  for  minimal  entitlements  to  the  necessities  of  life,  as  aspects  of  the 
right  to  life  or  security  of  the  person.  These  appear  principally  in  the  academic 
literature:  examples  include  M.  Jackman,  "Poor  Rights:  Using  the  Charter  to  Support 
Social  Welfare  Claims'  19  Queen's  L.  ].  65  and  "The  Protection  of  Welfare  Rights  under 
the  Charter"  20  Ottawa  L.  R.  257.  Those  who  argued  for  the  inclusion  of  a  "social 
charter"  in  the  constitution  at  the  time  of  the  Charlottetown  accord  were  seeking  this 
kind  of  guarantee  in  an  explicit  form. 

The  few  cases  in  this  area  involve  two  kinds  of  claims.  One  is  that  the  section 
constrains  the  state  from  taking  away  entitlements.  For  example,  if  the  state  provides 
social  housing,  it  cannot  evict  a  person,  deprive  them  of  shelter,  except  in  accordance 
with  the  principles  of  fundamental  justice.  That  is  the  kind  of  claim  at  issue  in 
Victoria  v.  Adams,  below. 

The  other  kind  of  claim  is  that  a  modem  affluent  welfare  state  such  as  Canada  is 
required  to  provide  the  basic  necessities  of  life.  That  is,  the  state  has  a  positive 
obligation  under  section  7.  In  Gosselin  v.  Attorney  General  of  Quebec,  [2002]  4  S.C.R. 
249  such  a  broader  "positive"  claim  was  at  issue.  Under  Quebec's  welfare  scheme 
between  1984  and  1989  the  base  amount  of  money  payable  to  people  under  the  age  of 
30  ($170  a  month)  was  one-third  of  that  payable  to  those  30  and  over,  well  below  the 
amount  necessary  to  find  accommodation  and  feed  onself.  Those  under  30  could 
increase  their  welfare  payments,  to  either  the  same  as  or  slightly  less  than,  those  30 
and  over  by  participating  in  an  educational  or  work  experience  programme.  Gosselin 
brought  a  class  action  on  behalf  of  those  under  30.  Part  of  the  argument  was  that  the 
scheme  offended  section  7. 

The  majority  judgment  rejected  the  idea  that  section  7  conferred  a  positive  obligation 
on  governments.  McLachlin  C.J.C  did  not  rule  out  the  possibility  that  section  7  could 
include  'economic  rights";  she  said  that  "One  day  s.  7  may  be  interpreted  to  include 
positive  obligations."  But  she  said  that  the  present  circumstances  did  not  warrant 
going  that  far.  She  noted  that  generally  the  section  "has  been  interpreted  as  restricting 
the  state's  ability  to  deprive  people"  of  something. 

Arbour  J.  dissented.  She  asserted  that "  [f]ew  would  dispute  that  an  advanced  modem 
welfare  state  like  Canada  has  a  positive  moral  obligation  to  protect  the  life,  liberty  and 
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security  of  its  citizens."  But  translating  that  moral  obligation  into  a  legal  one  was  a 
different  matter.  She  did  so,  in  part  by  a  close  analysis  of  the  wording  of  section  7.  She 
asserted  that  "far  from  resisting  this  conclusion  [that  the  section  compelled  the  state 
to  provide  benefits],  the  language  and  structure  of  the  Charter  -  and  of  s.  7  in 
particular  -  actually  compel  it."  She  stressed  the  conjunction  in  the  middle  of  section 
7  -  "Everyone  has  the  right  to  life,  liberty  and  security  of  the  person  and  the  right  not 
to  be  deprived  thereof  except  in  accordance  with  the  principles  of  fundamental 
justice."  Section  7  thus  contained  two  rights  -  that  to  life,  liberty  and  security  of  the 
person,  and  the  right  not  to  be  deprived  etc.  It  was  not  merely  a  right  not  to  be 
deprived. 

Arbour  J.  supported  this  view  with  a  purposive  analysis  of  the  section,  and  asserted 
that  it  was  her  "unequivocal"  conclusion  that  "the  s.  7  rights  of  life,  liberty  and 
security  of  the  person  include  a  positive  dimension."  As  to  whether  welfare 
entitlements  were  included  within  "the  range  of  entitlements  that  the  state  is  under 
a  positive  obligation  to  provide  under  s.  7,"  she  thought  it  was  "obvious"  that  they 
were.  She  stated:  "[A]  minimum  level  of  welfare  is  so  closely  connected  to  issues 
relating  to  one's  basic  health  (or  security  of  the  person),  and  potentially  even  to  one's 
survival  (or  life  interest),  that  it  appears  inevitable  that  a  positive  right  to  life,  liberty 
and  security  of  the  person  must  provide  for  it.  Indeed  in  this  case  the  legislature  has 
in  fact  chosen  to  legislate  in  respect  of  welfare  rights." 


Victoria  (City)  v.  Adams  [2008]  B.C.J.  No.  1935  (S.C.) 

C.  J.  Ross  J.:  This  litigation  arises  from  what  Senior  District  Judge  Atkins  in  Pottinger  v.  City  of  Miami. 
810  F.  Supp.  1551  at  1554  (S.D.  Fla.  1992)  described  as:  “an  inevitable  conflict  between  the  need  of 
homeless  individuals  to  perform  essential,  life-sustaining  acts  in  public  and  the  responsibility  of  the 
government  to  maintain  orderly,  aesthetically  pleasing  public  parks  and  streets” . 

The  following  findings  were  made  on  the  basis  of  the  evidence  submitted  at  trial: 

a)  There  are  at  present  more  than  1 ,000  homeless  people  living  in  the  City. 

b)  The  City  has  at  present  104  shelter  beds,  expanding  to  326  in  extreme  conditions.  Thus  hundreds  of 
the  homeless  have  no  option  but  to  sleep  outside  in  the  public  spaces  of  the  City. 

c)  The  Bylaws  do  not  prohibit  sleeping  in  public  spaces.  They  do  prohibit  taking  up  a  temporary  abode. 
In  practical  terms  this  means  that  the  City  prohibits  the  homeless  from  erecting  any  form  of  overhead 
protection  including,  for  example,  a  tent,  a  tarp  strung  up  to  create  a  shelter  or  a  cardboard  box,  even 
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CHAPTER  NINE  -  ABORIGINAL  TITLE 


A)  INTRODUCTION 

This  chapter  provides  a  necessarily  brief  introduction  to  the  subject  of  aboriginal  title 
to  land.  By  the  time  we  get  to  this  chapter  many  of  you  will  have  done  the  general 
subject  of  aboriginal  rights  in  constitutional  law.  Others  will  do  it  after  we  do 
aboriginal  title.  Most  of  the  constitutional  law  teachers  do  not  cover  aboriginal  title, 
so  you  are  getting  two  different  aspects  of  aboriginal  rights  from  two  different 
sources.  This  actually  makes  sense;  aboriginal  title  is  part  of  the  Canadian  law  of 
property,  and  indeed  it  is  a  common  law  concept,  not  a  constitutional  one,  in  its 
origins.  Colder,  the  first  case  we  will  read  and  which  in  the  modem  era  established 
that  there  was  such  a  thing  as  aboriginal  title,  predates  the  passage  of  section  35  of  the 
Constitution  Act.  And,  as  that  case  explains,  the  idea  that  the  common  law  recognises 
an  aboriginal  title  is  a  very  old  one. 

Having  said  that,  since  1982  aboriginal  rights,  including  aboriginal  title,  have  been 
entrenched  in  section  35  of  the  Constitution.  As  a  result,  aboriginal  title  has  become 
a  constitutional  issue  as  well  as  a  matter  of  property  law.  The  leading  Supreme  Court 
of  Canada  case  on  aboriginal  title,  Delgamuukw,  brings  together  the  common  law  of 
aboriginal  title  and  the  constitution. 

Reference  has  been  made  above  to  both  aboriginal  title  and  aboriginal  rights.  The 
former  is  now  seen  as  one  form  of  aboriginal  right.  According  to  the  Supreme  Court 
of  Canada  in  R.  v.  Van  der  Feet,  it  represents  "the  way  in  which  the  common  law 
recognizes  aboriginal  land  rights".  The  court  also  stated:  "aboriginal  rights  and 
aboriginal  title  are  related  concepts;  aboriginal  title  is  a  sub-category  of  aboriginal 
rights  which  deals  solely  with  claims  of  rights  to  land."  In  this  definition,  therefore, 
"aboriginal  rights"  is  a  general  term,  and  "aboriginal  title"  is  a  specific  instance  of  an 
aboriginal  right.  However,  in  some  cases  "aboriginal  rights"  is,  confusingly,  also  a 
term  that  refers  to  specific  land  use  rights,  less  than  "title"  -  for  example,  a  right  to 
hunt  or  to  fish. 

We  will  read  only  three  cases  for  this  section  of  the  course:  Colder  (below),  Guerin,  and 
Delgamuukw.  The  latter  two  are  in  the  constitutional  law  casebook,  and  we  will  use 
that  text  for  them. 
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B)  ABORIGINAL  TITLE  AT  COMMON  LAW:  CALDER  ET  AL  v.  ATTORNEY- 

GENERAL  OF  BRITISH  COLUMBIA  (1973),  34  D.L.R.  (3d)  145  (S.C.C.) 

A  short  description  of  aboriginal  title  would  be: 

i)  The  absolute,  or  "radical",  title  to  all  land  within  the  state,  including  land  over  which 
any  aboriginal  title  or  right  may  exist,  belongs  to  the  Crown.  This  "radical"  title  is  the 
ultimate  Crown  title  out  of  which  the  estates  which  we  have  studied  are  carved. 

ii)  Aboriginal  title  is  a  burden  on  this  radical  or  absolute  title,  giving  aboriginal 
peoples  rights  in  the  land. 

iii)  Having  stated  proposition  (ii),  courts  traditionally  (pr e-Delgamuukw)  had  difficulty 
stating  precisely  what  aboriginal  title  is.  It  was  clearly  established  that  it  was  not  an 
estate  held  in  tenure  from  the  Crown.  It  was  equally  not  a  purely  personal  "usufruct" 
interest  (a  right  of  use)  held  by  individual  aboriginal  people.  The  most  detailed 
assessment  of  what  aboriginal  title  is  comes  in  the  Delgamuukw  case,  which  we  will 
read  later.  The  early  cases  discussed  in  this  section  give  you  very  little  sense  of  the 
content  of  aboriginal  title,  but  they  are  important  for  establishing  that  it  does  exist  in 
the  common  law. 

Colder  is  the  first  modern  case  in  which  the  Supreme  Court  of  Canada  recognised  the 
existence  of  aboriginal  rights  in  land  arising  at  common  law  (that  is,  independently 
of  any  treaty  of  legislative  enactment)  even  though  at  the  time  only  a  minority  of  the 
judges  clearly  accepted  this  notion.  In  Colder  the  issue  was  whether  the  Nisga'a  people 
of  British  Columbia  possessed  aboriginal  rights  to  their  traditional  lands  in  the  Naas 
River  Valley.  The  ultimate  result  of  Calder,  nearly  thirty  years  on,  was  the  Nisga'a 
Final  Agreement  Act  of  2000,  a  modern  treaty. 

The  action  was  dismissed  at  trial,  and  the  Court  of  Appeal  rejected  the  appeal.  The 
Supreme  Court  of  Canada  split  three-three,  with  the  seventh  member  of  the  Court, 
Pigeon  J.,  expressing  no  opinion  on  the  substantive  issues  and  holding  against  the 
Nisga'a  on  a  procedural  ground.  Judson  J.,  Martland  and  Ritchie  JJ  concurring,  first 
noted  that  there  were  two  "sources"  for  aboriginal  title  cited  by  the  Nisga'a.  One  was 
the  Royal  Proclamation  of  1763,  the  relevant  part  of  which  states: 

"And  We  do  ...  declare  it  to  be  Our  Royal  Will  and  Pleasure,  for  the  present  as 
aforesaid,  to  reserve  under  our  Sovereignty,  Protection,  and  Dominion,  for  the  use  of 
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the  said  Indians,  all  the  Lands  and  Territories  not  included  within  the  Limits  of  Our 
said  Three  new  Governments,  or  within  the  limits  of  the  Territory  granted  to  the 
Hudson's  Bay  Company,  as  also  all  the  Lands  and  Territories  lying  to  the  Westward 
of  the  Sources  of  the  Rivers  which  fall  into  the  Sea  from  the  West  and  North  West  as 
aforesaid." 

In  R.  v.  St  Catharine's  Milling  and  Lumber  Co.  (1888),  14  App.  Cas.  46  (P.C.),  an  Ontario 
case,  the  Privy  Council  had  held  that  the  source  of  any  aboriginal  title  in  that  instance 
was  the  Proclamation.  In  Calder  the  British  Columbia  government  argued  that  as  the 
Proclamation  did  not  apply  to  land  west  of  the  Rockies,  there  could  be  no  aboriginal 
title  in  the  area  of  British  Columbia  claimed  by  the  Nisga'a.  Judson  J.  agreed  with  the 
argument  that  the  Proclamation  did  not  apply,  but  he  also  stated  that  "I  do  not  take 
these  reasons  [those  of  the  Privy  Council]  to  mean  that  the  Proclamation  was  the 
exclusive  source  of  Indian  title.  The  territory  under  consideration  in  the  St.  Catharine's 
appeal  was  clearly  within  the  geographical  limits  set  out  in  the  Proclamation.  It  is  part 
of  the  appellants1  case  that  the  Proclamation  does  apply  to  the  Nishga  territory  and 
that  they  are  entitled  to  its  protection.  They  also  say  that  if  it  does  not  apply  to  the 
Nishga  territory,  their  Indian  title  is  still  entitled  to  recognition  by  the  Courts.  These 
are  two  distinct  questions." 

Judson  J.  had  little  to  say  on  the  question  of  whether  the  Nisga'a  had  aboriginal  title 
apart  from  the  Royal  Proclamation ,  but  he  did  appear  to  find  that  some  rights  survived 
the  assertion  of  British  sovereignty  over  the  area.  He  stated  (at  p.  156):  "Although  I 
think  that  it  is  clear  that  Indian  title  in  British  Columbia  cannot  owe  its  origin  to  the 
Proclamation  of  1763,  the  fact  is  that  when  the  settlers  came,  the  Indians  were  there, 
organized  in  societies  and  occupying  the  land  as  their  fore-fathers  had  done  for 
centuries.  This  is  what  Indian  title  means  and  it  does  not  help  one  in  the  solution  of 
this  problem  to  call  it  a  'personal  or  usufructuary  right'.  What  they  are  asserting  in  this 
action  is  that  they  had  a  right  to  continue  to  live  on  their  lands  as  their  forefathers  had 
lived  and  that  this  right  has  never  been  lawfully  extinguished.  There  can  be  no 
question  that  this  right  was  'dependent  on  the  goodwill  of  the  Sovereign' ". 

Judson  J.  said  no  more  than  this,  because  he  concluded  that  whatever  rights  the 
Nisga'a  may  have  had,  they  had  been  extinguished  prior  to  Confederation  by  a  series 
of  Acts  of  the  government  of  the  colony  of  British  Columbia.  The  effect  of  these  Acts, 
which  "opened  up  ...  lands  for  settlement"  was  that  "the  sovereign  authority  elected 
to  exercise  complete  dominion  over  the  lands  in  question,  adverse  to  any  right  of 
occupancy  which  the  Nishga  Tribe  might  have  had".  Thus  any  aboriginal  title  was 
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extinguished. 

Hall  J.  dissented,  Laskin  and  Spence  JJ  concurring.  The  salient  part  of  his  judgment 
follows: 

This  appeal  raises  issues  of  vital  importance  to  the  Indians  of  northern  British  Columbia  and,  in 
particular,  to  those  of  the  Nishga  tribe.  The  Nishga  tribe  has  persevered  for  almost  a  century  in  asserting 
an  interest  in  the  lands  which  their  ancestors  occupied  since  time  immemorial.  The  Nishgas  were  never 
conquered  nor  did  they  at  any  time  enter  into  a  treaty  or  deed  of  surrender  as  many  other  Indian  tribes 
did  throughout  Canada  and  in  southern  British  Columbia.  The  Crown  has  never  granted  the  lands  in 
issue  in  this  action  other  than  a  few  small  parcels  later  referred  to  prior  to  the  commencement  of  the 
action. 

The  claim  as  set  out  in  the  statement  of  claim  reads  as  follows: 

"Wherefore  the  Plaintiffs  claim  a  declaration  that  the  aboriginal  title,  otherwise  known  as  the  Indian 
title,  of  the  Plaintiffs  to  their  ancient  tribal  territory  hereinbefore  described,  has  never  been  lawfully 
extinguished." 

....  Consideration  of  the  issues  involves  the  study  of  many  historical  documents  and  enactments  received 
in  evidence....  The  Court  may  take  judicial  notice  of  the  facts  of  history  whether  past  or 
contemporaneous:  Monarch  Steamship  Co.  Ltd,  v.  A/B  Karlshamns  Oliefabriker.  [1949]  A.C.  196  at 
p.  234,  and  the  Court  is  entitled  to  rely  on  its  own  historical  knowledge  and  researches:  Read  et  al.  v. 
Lincoln.  [1892]  A.C.  644....  The  assessment  and  interpretation  of  the  historical  documents  and 
enactments  tendered  in  evidence  must  be  approached  in  the  light  of  present-day  research  and  knowledge 
disregarding  ancient  concepts  formulated  when  understanding  of  the  customs  and  culture  of  our  original 
people  was  rudimentary  and  incomplete  and  when  they  were  thought  to  be  wholly  without  cohesion, 
laws  or  culture,  in  effect  a  subhuman  species.  This  concept  of  the  original  inhabitants  of  America  led 
Chief  Justice  Marshall  in  his  otherwise  enlightened  judgment  in  Johnson  and  Graham's  Lessee  v. 
M'Intosh  (1823),  8  Wheaton  543, 21  U.S.  240,  which  is  the  outstanding  judicial  pronouncement  of  the 
subject  of  Indian  rights  to  say:  "But  the  tribes  of  Indians  inhabiting  this  country  were  fierce  savages, 
whose  occupation  was  war."  We  now  know  that  that  assessment  was  ill-founded.  The  Indians  did  in  fact 
at  times  engage  in  some  tribal  wars  but  war  was  not  their  vocation  and  it  can  be  said  that  their 
preoccupation  with  war  pales  into  insignificance  when  compared  to  the  religious  and  dynastic  wars  of 
"civilized"  Europe  of  the  1 6th  and  17th  centuries.  Chief  Justice  Marshall  was,  of  course,  speaking  with 
the  knowledge  available  to  him  in  1823.... 

The  case  was  tried  in  part  upon  written  admissions,  including  the  following: 

1 .  The  Defendant  admits  that  the  Plaintiff  Frank  Calder  is  the  President  of  the  Nishga  Tribal  Council 
and  that  the  Plaintiffs  James  Gosnell,  Nelson  Azak,  William  McKay,  Anthony  Robinson,  Robert 
Stevens,  Hubert  Doolan  and  Henry  McKay  are  the  officers  of  the  Nishga  Tribal  Council. 


■  - 


378 


CHAPTER  TEN 

INTRODUCTION  TO  LANDLORD  AND  TENANT  LAW: 
THE  NATURE  OF  THE  LEASEHOLD  RELATIONSHIP 


A^  INTRODUCTION 

The  principal  characteristic  of  the  landlord-tenant  relationship  at  common  law  is  that 
the  leasehold  interest  is  conceived  of  as  an  estate  in  land.  While  the  relationship  of 
landlord  and  tenant  is  created  by  contract,  the  relationship  itself  is  not  a  contractual 
but  a  property  relationship.  In  this  sense  it  is  the  same  as  the  relationship  between  a 
buyer  and  seller  of  land;  they  may  contract  to  buy  and  sell,  but  once  they  have  done 
so  they  are  not  in  a  continual  contractual  relationship  that  may  modified  by 
negotiation  or  even  breached.  The  buyer  has  an  estate  and  can  exclude  the  seller; 
dealings  between  the  two  are  at  an  end. 

So  too  in  the  classical  conception  of  the  leasehold  estate.  Once  the  tenant  has  the  lease 
he  or  she  has  an  estate  and  the  absolute  right  to  exclusive  possession  against  all  the 
world,  including  the  landlord,  for  so  long  as  the  term  of  the  lease  provides.  All  the 
landlord  has  is  the  reversion  -  the  right  to  retake  possession  and  full  rights  when  the 
tenant's  estate  is  at  an  end. 

The  landlord-tenant  relationship  is  thus  a  relationship  created  by  contract,  express  or 
implied,  in  which  a  person  with  an  interest  in  real  property  -  the  landlord  or  lessor  - 
grants  a  lesser  interest  in  that  property  to  the  tenant  or  lessee.  The  technical  term  for 
lease  is  demise,  and  the  leased  land  is  often  referred  to  as  the  "demised  premises".  The 
lesser  interest  demised  is  that  of  exclusive  possession  of  land  for  a  definite  or 
potentially  definite  period  of  time.  A  leasehold  estate  cannot  be  of  uncertain  duration. 

The  remainder  of  this  chapter  expands  on  the  point  that  a  lease  confers  an  estate  in 
land,  not  merely  certain  contractual  rights  and  obligations,  by  examining  the 
distinction  between  leases  and  licences,  the  doctrine  of  the  independence  of  covenants, 
and  the  legal  consequences  that  flow  from  physical  abandonment  of  the  demised 
premises  by  the  tenant. 
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This  chapter  deals  with  the  common  law  of  landlord  and  tenant.  The  common  law  has 
now  been  superseded  in  the  area  of  residential  tenancies  by  statutory  reform.  Only 
minor  statutory  changes  have  affected  non-residential  tenancies,  which  are  therefore 
still  largely  governed  by  traditional  common  law  principles.  Thus  the  principles  of 
law  discussed  in  this  chapter  and  the  next  concern  commercial,  or  non-residential, 
tenancies  only. 


*********^Hr****'*,!(r*’*  ***************** 


B)  LEASES  AND  LICENCES 

It  is  one  thing  to  say  that  a  lease  is  the  grant  of  a  leasehold  estate,  but  knowing  that 
will  not  tell  you  whether  a  particular  agreement  constitutes  a  lease  or  some  other 
arrangement  between  the  parties  over  use  of  land.  The  most  common  "other"  legal 
form  to  an  alleged  lease  is  a  licence,  which  is  simply  permission  to  use  land  for  some 
purpose.  If  you  let  somebody  park  in  your  driveway,  for  example,  you  have  granted 
them  only  a  licence.  Knowing  which  of  the  two  has  been  created  in  any  agreement  is 
often  vital,  for  at  common  law  a  licence  is  revocable  at  any  time  by  the  licensor. 
[Equity  will  enforce  a  contractual  licence,  one  in  which  consideration  has  been  paid, 
but  even  then  it  is  effectively  revocable  provided  damages  are  paid.] 

An  obvious  example  of  an  agreement  that  could  be  a  lease  or  a  licence,  and  of  the 
importance  that  flows  from  deciding  which  is  involved,  comes  from  thinking  of  a 
superintendent  in  an  apartment  building.  He  or  she  works  for  the  owner  and  usually 
lives  in  one  of  the  apartments.  If  the  agreement  to  occupy  the  apartment  was 
construed  as  being  only  a  licence,  as  but  one  term  of  many  in  the  contract  of 
employment  and  given  in  order  to  make  it  easier  to  carry  out  the  terms  of 
employment,  the  superintendent  would  have  no  legal  protection  outside  any  terms 
contained  in  the  licence,  the  contract.  If  the  same  agreement  to  occupy  was  seen  as  a 
lease,  and  therefore  completely  independent  of  the  employment  relationship,  the 
superintendent  could  claim  whatever  protection  the  jurisdiction's  legal  regime  chose 
to  give  to  tenants,  whether  or  not  he  or  she  continued  to  work  for  the  owner.  As  it 
happens,  this  situation  is  largely  covered  by  a  provision  of  the  Residential  Tenancies 
Act  in  Ontario,  but  the  example  should  help  to  point  up  the  significance  of  the 
lease/ licence  distinction. 

However,  stating  which  consequences  flow  from  whether  an  agreement  for  the 
occupation  of  land  is  a  lease  or  a  licence  is  easier  than  deciding  whether  that 
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agreement  is  a  lease  or  a  licence.  Indeed,  this  can  be  quite  a  difficult  question.  If  an 
agreement  is  uncertain  as  to  duration,  it  will  be  a  licence.  But  certainty  of  duration  is 
only  a  necessary,  not  a  sufficient  condition,  for  a  lease.  Beyond  that,  the  cases  reveal 
two  approaches  to  deciding  whether  a  particular  agreement  is  a  lease.  One  line  of 
cases  states  that  if  the  agreement  grants,  or  intends  to  grant,  exclusive  possession  for 
a  fixed  time  it  is  a  lease.  That  is,  the  only  thing  that  matters  is  whether  the  right  to 
exclusive  possession  has  been  granted.  If  it  has,  the  agreement  is  a  lease  and  grants  an 
estate,  whether  or  not  it  uses  the  word  licence  100  times.  Another,  more  recent,  line 
of  cases  suggests  that  it  is  the  intention  of  the  parties  that  matters;  if  they  intend  to  be 
landlord  and  tenant,  then  the  court  will  give  effect  to  that  intention.  Thus  a  document 
that  looks  like  a  licence  can  be  held  to  be  a  lease  because  of  its  language,  so  that 
exclusive  possession  is  granted  to  the  lessee  irrespective  of  what  the  document  says. 
Conversely,  by  this  approach  a  document  that  grants  exclusive  possession  for  a  term 
can  be  held  to  be  a  licence  because  the  parties  call  it  a  licence. 

The  two  cases  excerpted  below  represent  these  two  approaches,  although  you  may  not 
find  it  easy  to  distinguish  between  them.  One  complicating  factor  is  that  both 
agreements  creating  licences  and  leases  invariably  contain  a  variety  of  ancillary  terms, 
relating  to  matters  beyond  the  simple  question  of  the  right  to  occupy  the  land.  These 
terms  will  be  characterised  as  contractual  terms  if  the  agreement  is  held  to  be  a  licence, 
or  what  are  called  covenants  if  it  is  a  lease.  The  ancillary  terms  often  serve  to  limit  the 
tenant's  rights  of  exclusion,  as  they  do  in  each  of  the  two  cases  below.  One  might  be 
tempted  to  say  that  any  such  limit  means  that  exclusive  possession  has  not  been 
granted.  Alternatively  and  conversely  (or  perhaps  perversely)  one  might  be  able  to 
say  that  such  limits  are  the  work  of  the  tenant,  and  therefore  an  exercise  of  his  or  her 
rights  of  exclusive  possession. 
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NOTE 

In  recent  decades  there  has  been  much  litigation  in  the  English  courts  over  the 
lease/ licence  test,  principally  because  English  statutes  protecting  tenants'  rights  apply 
only  when  the  tenant  has  a  "lease".  Landlords  sought  to  evade  these  statutes  by  giving 
tenants  what  they  referred  to  as  "licences".  The  leading  case  is  Street  v.  Mountford 
[1985]  A.C.  809  (H.L.).  Mr.  Street  rented  a  room  to  Mrs.  Mountford  pursuant  to  an 
agreement  which  gave  her  the  right  to  exclusive  possession.  Throughout  this 
agreement  the  word  "licence"  was  used  to  refer  to  it:  for  example  one  clause  stated  that 
"an  initial  deposit  equivalent  to  2  weeks  licence  fee  will  be  refunded  on  termination 
of  the  licence...."  Street  argued,  in  the  words  of  Lord  Templeman,  for  the  following 
proposition  of  law:  "an  occupier  granted  exclusive  possession  for  a  term  at  a  rent  may 
nevertheless  be  a  licensee  if ...  there  is  manifested  the  clear  intentions  of  both  parties 
that  the  rights  granted  are  to  be  merely  those  of  a  personal  right  of  occupation  and  not 
those  of  a  tenant".  The  House  of  Lords  rejected  this  argument,  and  largely  ended  a 
long-running  controversy  in  English  law  in  this  area,  by  holding  that  exclusive 
possession  for  a  term  at  a  rent  creates  a  tenancy  in  the  absence  of  special 
circumstances.  Such  special  circumstances  would  include,  for  example, 
accommodation  that  went  with  a  job,  such  as  caretaker's  premises,  but  they  could  not 
include  statements  of  apparent  intention  by  the  parties  that  their  agreement  be  a 
licence:  "the  only  intention  which  is  relevant  is  the  intention  demonstrated  by  the 
agreement  to  grant  exclusive  possession  for  a  term  at  a  rent".  In  a  now  famous 
metaphor  Lord  Templeman  stated:  "The  manufacture  of  a  five  pronged  implement  for 
manual  digging  results  in  a  fork  even  if  the  manufacturer,  unfamiliar  with  the  English 
language,  insists  that  he  intended  to  make  and  has  made  a  spade". 
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O  THE  INDEPENDENCE  OF  COVENANTS 

One  of  the  incidents  of  the  landlord-tenant  relationship  being  a  property  relationship 
is  the  doctrine  known  as  "the  independence  of  covenants".  Covenants  are  terms  in  the 
lease  in  addition  to  the  grant  of  the  estate  itself  by  which  either  or  (usually)  both 
parties  agree  to  undertake  certain  duties  -  the  landlord  might  provide  heat,  for 
example,  or  agree  to  trim  a  hedge,  while  the  tenant  would  agree  to  pay  rent  or  repair 
wear  and  tear.  To  say  that  covenants  are  "independent"  at  common  law  means  that 
failure  by  either  party  to  perform  an  obligation  does  not  give  a  right  to  the  other  to 
terminate  the  lease.  That  is,  performance  of  an  ancillary  obligation  is  independent  of 
the  duty  to  perform  corresponding  ones  and/or  the  principal  one.  As  McDonald 
C.J.B.C.  put  it  in  Falleson  v.  Spruce  Creek  Mining  Co,  [1942]  4  D.L.R.  708  (B.C.C.A.):  "a 
lessor  cannot  re-enter  for  mere  breach  of  covenant".  However,  he  also  noted  that  if 
re-entry  for  that  particular  breach  was  made  "an  express  term  in  the  lease",  the  lessor 
could  do  so.  That  is,  if  the  lease  was  made  conditional  on  the  performance  of  that 
particular  ancillary  obligation  then  breach  of  the  obligation  would  enable  the  landlord 
to  end  it.  This  is  not  an  exception  to  the  independence  of  covenants,  but  an  application 
of  the  notion,  seen  already  in  chapter  three,  that  estates  may  be  conditional. 

Laskin,  Cases  and  Notes  on  Land  Law,  puts  it  this  way:  "Where  a  bargain  is  made  for  the 
lease  of  premises  ...  on  terms  embodied  in  a  formal  document  of  lease,  the  lessee  (at 
least  on  entry)  acquires  an  estate  which  he  holds  subject  to  those  terms.  The  pertinent 
question  is  to  what  extent  is  the  transaction  regarded  as  the  transfer  of  an  interest  in 
land  (and  hence  governed  by  rules  and  doctrines  developed  as  part  of  the  law  of 
estates)  and  to  what  extent  is  it  regarded  as  a  business  dealing  (and  hence  governed 
by  rules  and  doctrines  developed  later  as  part  of  the  law  of  contracts)....  Where  the 
relationship  was  still  that  of  lessor  and  lessee  (before  entry  into  possession)  the 
common  law  tended  to  emphasize  the  contractual  aspect  of  the  bargain....  Once, 
however,  tenure  was  established,  whether  in  pursuance  of  a  formal  lease  or  of  an 
agreement  for  a  lease,  property  conceptions  dominated.  This  was  particularly  true  in 
respect  of  the  covenants  of  the  respective  parties.  Apart  from  express  provision  on  the 
matter,  the  contract  rule  of  dependency  of  promises  was  ignored.  Thus,  the  tenant  was 
not  entitled  to  be  excused  from  further  performance  or  to  terminate  his  lease  unless 
there  was  a  breach  of  condition  by  the  landlord  rather  than  a  mere  breach  of 
covenant." 

In  recent  years  there  has  been  some  undermining  of  this  notion,  a  matter  to  which  we 
will  return  at  the  end  of  this  chapter. 
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P)  FROM  PROPERTY  TO  CONTRACT?  THE  LAW  RELATING  TO 

ABANDONMENT 


There  are  a  variety  of  ways  by  which  a  leasehold  relationship  can  be  ended,  one  of 
which  is  known  as  "surrender".  Using  an  old  definition,  this  is  "the  yielding  or 
delivering  up  of  lands  or  tenements  and  the  estate  a  man  has  therein,  unto  another 
that  has  a  higher  and  greater  estate".  "Surrender"  cannot  be  unilateral,  it  is  not  brought 
about  merely  by  the  tenant  quitting  the  premises,  an  action  we  should  call 
"abandonment".  If  the  tenant  obtains  the  landlord's  agreement  (express  or  implied)  to 
his  or  her  leaving,  such  agreement  converts  mere  abandonment  into  surrender. 

What  if  the  tenant  wants  to  surrender  half  way  through  a  one-year  lease  and  the 
landlord  does  not?  Putting  aside  any  issues  relating  to  specific  performance,  apply  to 
this  problem  what  you  have  learned  in  contract  law.  You  would  tell  the  tenant  that 
he  or  she  is  probably  best  to  just  get  out  and  hope  that  the  landlord,  who  has  a  duty 
to  mitigate  damages,  will  find  somebody  else  to  rent  the  premises  at  the  same  or  a 
reduced  rent.  Your  client  would  be  liable  for  damages  for  breach,  but  they  might  not 
be  that  heavy,  being  only  the  difference  between  what  you  would  have  paid  and  what 
the  landlord  can  get  somebody  else  to  pay.  Conversely,  you  would  probably  advise 
the  landlord  that  he  or  she  cannot  make  the  tenant  stay,  that  the  best  thing  to  do  is  to 
secure  the  premises  and  try  to  find  another  tenant  knowing  that  you  can  sue  the 
defaulting  tenant  for  any  shortfall. 

But,  as  we  have  seen,  a  lease  is  not  a  contract,  it  is  an  estate.  And  according  to  classical 
principles  that  means  that  if  it  is  granted  for  twelve  months  it  lasts  for  twelve  months, 
unless  surrendered,  in  which  case  it  is  absolutely  at  an  end  with  no  future  obligations 
on  either  side.  So,  according  to  this  classical  property  law  analysis  of  the  problem,  as 
laid  out  in  Goldhar  below,  you  would  have  to  tell  the  tenant  something  different.  You 
would  have  to  say  that  whether  or  not  he  or  she  physically  abandons  the  premises  the 
lease  subsists  for  12  months  and  he  or  she  is  liable  for  the  whole  term.  The  landlord 
has  no  duty  to  mitigate  damages.  But  hopefully  the  landlord  will  do  something 
foolish  like  re-enter  and  change  the  locks,  in  which  case  he  or  she  will  be  considered 
to  have  accepted  that  a  surrender  has  taken  place  and  your  client  will  have  no  liability 
left  at  all.  So  it's  all  or  nothing  for  the  tenant.  Conversely,  if  advising  the  other  side, 
you  would  caution  the  landlord  that  finding  another  tenant  would  be  interpreted  as 
a  surrender  and  no  rent  could  be  got  from  the  defaulting  tenant.  If  the  landlord 
wanted  to  get  such  rent,  he  or  she  would  have  to  leave  the  premises  unoccupied. 
Moreover,  the  landlord  cannot  sue  for  the  whole  of  the  term's  rent  when  the  tenant 
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decamps  after  6  months  but  must  wait  until  it  becomes  due  and  is  not  paid  (assume 
it's  due  monthly). 

All  of  this  is  explained  in  Goldhar.  Both  that  case  and  Highway  Properties,  which  follows 
it,  also  show  that  there  are  some  wrinkles  in  the  traditional  position  and  that  factual 
considerations  relating  to  such  matters  as  whether,  and  if  so  when,  the  landlord 
accepted  the  abandonment  and  therefore  brought  about  a  surrender  can  be  very 
important.  As  you  read  Goldhar,  think  about  why  the  traditional  position  reinforces 
the  principal  lesson  of  this  chapter  -  that  the  lease  is  a  property  relationship.  You  will 
also  see  that  Highway  Properties  alters  the  traditional  law:  given  the  result  in  that  case, 
how  would  you  answer  the  question  contained  in  the  first  clause  of  the  heading  to  this 
section? 


GOLDHAR  v.  UNIVERSAL  SECTIONS  AND  MOULDINGS  LTD.  (1962),  36  D.L.R. 
(2d)  450  (Ont.  C.A.) 

The  judgment  of  the  Court  was  delivered  by  McGillivray  J.A.:  This  is  an  appeal  by  the  defendant 
Universal  Sections  and  Mouldings  Limited  from  the  judgment  of  Gale,  J.,  pronounced  on  February  26, 
1962  ...  whereby  judgment  was  awarded  to  the  plaintiff  against  the  defendant  in  the  amount  of 
$14,132.10  and  costs  as  damages  for  breach  of  contract  in  a  lease. 

The  plaintiff  Goldhar  was  the  lessee  of  industrial  premises  in  the  City  of  Toronto  known  as  452 
Birchmount  Rd.  By  a  sublease  dated  February  9,  1956  the  plaintiff  demised  to  the  defendant  part  of 
these  premises  at  a  rental  of  $833  per  month  for  a  term  expiring  on  October  14, 1962,  that  is  for  a  period 
of  8  years  and  6  months.  On  December  12, 1 958  the  defendant  listed  its  space  for  subletting  at  an  asking 
rental  at  $  1 ,000  per  month  apparently  because  it  had  at  that  time  entered  upon  the  construction  of  a  new 
building  for  its  enterprise  which  building  it  subsequently  occupied.  No  sublease  was  secured  by  the 
defendant  though  the  rent  asked  was  reduced  as  time  went  on  and  on  March  11, 1959  a  letter  was  sent 
to  the  plaintiff  setting  out  a  number  of  alleged  breaches  of  covenant  by  the  plaintiff  and  concluding  with 
the  paragraph:  "Universal  Sections  and  Mouldings  Limited  therefore  give  you  notice  that  you  have 
broken  the  lease  through  the  above  actions  and  that  they  therefore  consider  the  lease  null  and  void  and 
will  vacate  the  premises  on  the  14th  day  of  May,  1959." 

To  this,  solicitors  for  the  plaintiff  replied  by  letter  of  March  11,  1959  denying  breach  of  covenant  or 
interference  with  possession.  The  letter  continued  as  follows:  "Should  your  client  see  fit  to  obtain  a 
sub-tenant  of  these  premises,  we  are  sure  that  our  client  will  give  every  consideration  to  a  request  for 
approval  of  such  sub-letting,  it  being  apparent  that  your  client,  perhaps  for  some  other  reasons  not 
disclosed  in  your  letter,  no  longer  desires  to  occupy  the  demised  premises.  Our  client  considers  the  lease 
to  be  in  full  force  and  effect  and  any  attempt  on  the  part  of  your  client  to  abandon  the  lease  will  be 
considered  as  a  breach  of  covenant  thereunder." 
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NOTES 


1)  In  chapter  eleven  we  will  revisit  the  issue  of  the  rights  and  duties  of  landlord  and 
tenant  on  abandonment  of  the  premises  by  the  tenant.  For  now,  consider  whether  the 
judgment  of  the  Supreme  Court  in  Highway  Properties,  in  addition  to  allowing  the 
landlord  to  sue  for  prospective  damages,  also  imposed  on  the  landlord  an  obligation 
to  mitigate  damages?  If  not,  should  it  have  done  so? 

2)  Parts  of  the  judgment  of  the  Supreme  Court  in  Highway  Properties  appear  to 
support  a  broad  application  of  contract  doctrines  to  leases.  Yet  the  actual  change  in 
the  law  which  resulted  from  the  case  was  a  small  one,  and  the  court  certainly  did  not 
explicitly  state  that  leaseholds  generally  should  be  governed  by  contract  law.  In  a 
number  of  cases  since  then  other  courts  have  appeared  to  move  other  aspects  of 
landlord-tenant  law  to  a  more  contractual  basis.  For  example,  a  recent  decision  of  the 
British  Columbia  Court  of  Appeal  appears  to  undermine  the  rule  on  the  independence 
of  covenants.  In  Lehndorff  Canadian  Pension  Properties  Ltd.  et  al  v.  Davis  Management  Ltd. 
et  al  (1989),  59  D.L.R.  (4th)  1  (B.C.C.A.)  Lehndorff  owned  an  office  building  in 
Vancouver  and  Davis  leased  several  floors  in  the  building.  Davis  decided  to  move  out 
and  assigned  its  leases  to  a  third  party.  These  leases  contained  the  following  covenant: 

10.02  The  Tenant  covenants  that  it  will  not  assign  or  sublet  without  leave,  which  leave 
the  landlord  covenants  not  to  withhold  unreasonably  as  to  any  assignee  or  sublessee 
who,  in  the  Landlord's  judgment,  has  a  satisfactory  financial  condition,  has  a  good 
reputation  in  the  business  community  and  agrees  to  use  the  Demised  Premises  for 
purposes  satisfactory  to  the  Landlord. 

Lehndorff  refused  consent  to  the  assignments,  and  Davis  terminated  the  leases. 
Lehndorff  sued  for  the  remainder  of  the  rent  due  under  the  leases,  but  lost.  In  the 
Court  of  Appeal  Carruthers  J.A.,  with  whom  Toy  J.A.  concurred,  upheld  the  finding 
of  the  trial  judge  that  the  refusal  to  consent  to  the  assignments  was  unreasonable. 
There  remained  the  issue  of  whether  this  gave  Davis  the  right  to  terminate  or  merely 
to  sue  for  damages.  Carruthers  J.A.  rejected  a  suggestion  that  the  landlord's  action  had 
amounted  to  constructive  eviction  and  stated:  "Rather  than  construe  the  Burrard 
leases  as  demises  of  real  property,  I  would  prefer  to  construe  them  as  commercial 
contracts.  In  Highway  Properties  Laskin,  J,  in  stating  some  general  considerations 
respecting  the  interpretation  of  leases,  said  this  (at  p  721):  'It  is  no  longer  sensible  to 
pretend  that  a  commercial  lease,  such  as  the  one  before  this  court,  is  simply  a 
conveyance  and  not  also  a  contract.  It  is  equally  untenable  to  persist  in  denying  resort 
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to  the  full  armoury  of  remedies  ordinarily  available  to  redress  repudiation  of 
covenants,  merely  because  the  covenants  may  he  associated  with  an  estate  in  land'. 
The  somewhat  unique  factual  situation  of  this  case  compels  me  to  construe  the 
Burrard  leases,  at  time  of  termination  thereof,  as  a  commercial  contract  in  accordance 
with  the  usual  principles  of  contract  law.  Accordingly,  I  turn  to  the  question  whether 
the  "Leave  Required"  provisions  of  s.  10.02  constituted  a  fundamental  term  of  the 
Burrard  leases  so  that  breach  thereof  would  amount  to  fundamental  breach  of 
contract." 

An  examination  of  the  context  persuaded  the  judge  that  a  fundamental  breach  of 
contract  had  occurred  when  permission  to  sublet  was  refused.  Therefore  "DML  would 
not  be  limited  to  a  remedy  in  damages  and  would  not  be  liable  to  Lehndorff  for 
further  rent". 

Other  British  Columbia  decisions  have  taken  the  same  line.  Shortly  after  Lehndorff  the 
same  court  decided  Wesbild  Enterprises  Ltd.  v.  Pacific  Stationers  Ltd  (1990),  14  R.P.R.  (2d) 
25  (B.C.C.  A.).  The  lease  provided  that  the  tenant,  a  store  in  a  shopping  centre,  was  to 
ship  goods  and  receive  deliveries  only  from  a  space  so  designated  by  the  landlord, 
and  that  the  landlord  could  make  alterations  to  the  mall  provided  that  the  tenant  gave 
written  consent  where  such  alterations  "substantially  altered"  the  tenant's  "ingress  and 
egress  to  the  Premises".  For  a  while  the  tenant  used  a  convenient  loading  bay  at  the 
back  of  the  store  for  deliveries,  although  that  area  was  never  designated  by  the 
landlord  for  the  purpose,  but  then  the  landlord  made  renovations  which  prevented 
this.  In  a  number  of  ways  deliveries  became  difficult  and  inconvenient,  and  the  tenant 
left.  The  Court  of  Appeal  decided  without  difficulty  that  the  landlord  had  breached 
the  lease  covenant  to  obtain  the  tenant's  permission  for  alterations  which  affected 
access.  It  then  held  that  in  the  circumstances,  particularly  the  circumstances  of  the 
kind  of  business  operated  by  the  tenant,  the  changes  in  access  arrangements  "were  so 
fundamental  to  the  way  the  business  was  conducted  that,  the  landlord  having  been 
in  breach  of  its  agreement,  the  tenant  was  no  longer  required  to  continue  with  the 
lease  and  was  entitled  to  elect  to  regard  it  as  having  been  terminated  by  the  landlord". 

A  variety  of  other  British  Columbia  cases  apply  these  principles. 

3)  There  are  many  fewer  cases  from  other  provinces  that  have  taken  this  approach. 
Most  courts  continue  to  adhere  to  the  doctrine  of  the  independence  of  covenants:  see 
for  example  461  King  Street  West  v.  418  Wellington  Parking  (1992),  40  R.P.R.  (2d)  220 
(Ont.  G.D.).  But  two  decisions  are  of  interest.  In  Arton  Holdings  Ltd  v.  Gateway  Realty 
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Ltd  (1991),  106  N.S.R.  (2d)  180  (N.S.S.C.-T.D.);  affd.  (1992),  112  N.S.R.  (2d)  180  (C.A.), 
Gateway  leased  a  store  in  its  shopping  centre  to  Zellers.  Arton,  a  rival  mall  owner, 
lured  Zellers  to  its  shopping  centre,  and  itself  took  an  assignment  of  the  lease  held  by 
Zellers  in  Gateway's  mall.  At  the  time  that  it  did  this  Arton  agreed  to  find  a 
replacement  tenant  for  the  space  vacated  by  Zellers,  and  the  Court  of  Appeal  found 
that  this  agreement  was  in  effect  an  amendment  to  the  lease.  Arton  failed  to  use  its 
best  efforts  to  get  the  replacement,  probably  because  it  preferred  to  leave  its  rival  mall 
with  a  large  empty  space.  Although  Arton  continued  to  pay  rent  to  Gateway,  the  court 
forfeited  the  lease,  holding  that  Arton  had  breached  a  "fundamental  term"  of  the  lease. 
This  allowed  Gateway  as  landlord  to  retake  possession  and  rent  to  another  store. 
Arton's  failure  "had  the  effect  of  literally  destroying  the  viability  of  Gateway's  ... 
Shopping  Centre,  contrary  to  any  expectation  in  the  original  lease",  and,  as  a  result 
"the  deteriorating  situation  ...  became  intolerable". 

4)  Another  case  employing  Highway  Properties  to  import  contractual  principles  into 
leases  is  Homer  v.  Toronto  Dominion  Bank  (1990),  83  Sask.  R.  300  (C.A.).  The  tenant  bank 
went  into  the  premises  under  the  terms  of  a  written  offer  to  lease.  Although  a  formal 
lease  was  never  signed,  both  parties  and  the  court  accepted  that  a  binding  ten-year 
lease  was  in  effect.  Following  a  dispute  about  whether  a  formal  lease  should  be 
signed,  the  tenant  bank  stated  that  it  was  terminating  the  existing  lease,  and  left.  The 
trial  judge  found  that  as  the  lease  contained  no  provision  for  early  termination,  the 
action  of  the  bank  was  improper  and  it  was  liable  for  damages  for  the  unexpired 
portion  of  the  lease.  On  appeal  Sherstobitoff  J.A.  held  that  the  trial  judge  had 
"overlooked  entirely  the  applicable  principles  of  contract  law".  He  found  that 
correspondence  from  the  landlord  demanding  that  the  tenant  either  sign  the  new  lease 
or  leave  represented  "an  anticipatory  breach  or  repudiation",  a  repudiation  which  the 
tenant  accepted.  Since,  in  his  view.  Highway  Properties  had  accepted  that  the  doctrine 
of  anticipatory  breach  applied  to  landlord- tenant  relationships,  the  matter  was  simply 
one  to  be  dealt  with  under  the  applicable  principles  of  contract  law. 

Note  the  ease  with  which  the  court  saw  this  as  a  contract  matter,  not  a  property 
question.  Does  Highway  Properties  support  this  approach? 

5)  For  a  general  discussion  of  the  issue  of  whether  a  lease  now  is,  or  should  be, 
essentially  contractual,  see  J.  Brock  and  J.  Phillips,  "The  Commercial  Lease:  Property 
or  Contract,"  (2001)  38  Alberta  Law  Review  989. 
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CHAPTER  ELEVEN 

LANDLORD  AND  TENANT  OBLIGATIONS  AND  REMEDIES 

A)  INTRODUCTION 

The  rights  and  obligations  of  landlords  and  tenants  are  of  three  types:  those  implied 
by  the  common  law,  those  that  can  be  negotiated  between  the  parties  (express 
covenants,  terms  inserted  into  a  lease),  and  those  imposed  by  statute.  This  chapter 
deals  variously,  although  incompletely,  with  all  three  categories. 

Section  (b)  below  deals  with  the  first  category  -  obligations  imposed  by  the  common 
law.  All  of  this  material  concerns  obligations  on  landlords.  These  "implied 
obligations"  arise  from  the  fact  of  the  relationship  itself,  not  from  any  agreement 
between  the  parties.  There  are  two  principal  implied  obligations  on  the  landlord  - 
the  covenant  for  quiet  enjoyment  and  the  covenant  for  non-derogation  from  grant. 

Section  (c)  examines  the  various  remedies  available  to  landlords  if  the  tenant  does 
not  perform  his  or  her  primary  obligation  -  to  pay  rent.  Here  we  will  see  that  there 
is  a  regime  of  creditors'  (landlords')  rights  unique  to  this  era  of  the  law,  including 
the  self-help  remedy  of  seizing  the  property  of  the  tenant  to  make  good  the 
deficiency.  We  will  also  see  here  some  statutory  gloss  placed  on  the  common  law, 
with  regard  to  both  the  obligation  to  pay  rent  and  the  right  to  take  distress. 

Section  (d  looks  at  the  unique  provisions  in  the  law  of  landlord  and  tenant  which 
allow  a  tenant  to  avoid  one  consequence  -  eviction  -  of  failure  to  pay  rent. 

The  final  section  revisits  issues  concerning  abandonment  raised  in  chapter  10, 
especially  the  question  of  a  duty  on  the  landlord  to  mitigate. 
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IMPLIED  OBLIGATIONS  ON  THE  LANDLORD:  THE  COVENANT  FOR 

QUIET  ENTOYMENT  AND  THE  COVENANT  NOT  TO  DEROGATE  FROM 

GRANT 

These  are  far  and  away  the  most  important  obligations  imposed  by  the  common 
law  on  landlords.  The  covenant  for  quiet  enjoyment  supports  the  tenant's  right  to 
possess  the  whole  of  the  land  granted  without  an  interference,  traditionally  only  a 
physical  interference,  by  the  landlord  or  persons  acting  under  the  landlord.  In 
essence  the  covenant  has  the  landlord  saying:  "I  grant  you  exclusive  possession, 
and  I  will  not  interfere  with  that  possession".  It  has  been  called  a  "title  warranty". 
It  is  more  fully  defined  in  Kenny  v.  Preen ,  [1962]  3  All  E.R.  815  (C.A.): 

"The  implied  covenant  for  quiet  enjoyment  is  not  an  absolute  covenant  protecting 
a  tenant  against  eviction  or  interference  by  anybody,  but  is  a  qualified  covenant 
protecting  the  tenant  against  interference  with  the  tenant's  quiet  and  peaceful 
possession  and  enjoyment  of  the  premises  by  the  landlord  or  persons  claiming 
through  or  under  the  landlord.  The  basis  of  it  is  that  the  landlord,  by  letting  the 
premises,  confers  on  the  tenant  the  right  of  possession  during  the  term  and 
impliedly  promises  not  to  interfere  with  the  tenant's  exercise  and  use  of  the  right 
of  possession  during  the  term.  I  think  the  word  "enjoy"  used  in  this  connexion  is  a 
translation  of  the  Latin  word  "fruor"  and  refers  to  the  exercise  and  use  of  the  right 
and  having  the  full  benefit  of  it,  rather  than  to  deriving  pleasure  from  it." 

The  covenant  not  to  derogate  from  grant  is  an  instantiation  of  a  general  principle 
in  real  property  law  that  the  grantor  not  derogate  from  the  grant.  It  underlies,  for 
example,  the  basic  implied  grant  rule  in  the  creation  of  easements.  It  is  often  put 
this  way:  a  grantor  may  not  give  with  one  hand  and  take  away  with  the  other.  In 
landlord-tenant  law,  a  derogation  from  grant  is  said  to  occur  when  some  act  of  the 
lessor,  or  those  acting  on  his  or  her  behalf,  renders  the  land  substantially  less  fit  for 
the  purpose  for  which  it  was  let. 

Like  all  covenants,  the  covenant  for  quiet  enjoyment  and  the  covenant  not  to 
derogate  from  grant  are  independent,  and  a  breach  of  one  or  the  other  gives  rise  to 
an  action  for  damages.  However,  in  practice  tenants  have  often  been  able  to  argue 
that  a  breach  of  the  covenant  not  to  derogate  from  grant  represents  a  constructive 
eviction  and  thus  bring  the  leasehold  relationship  to  an  end. 

There  are  many  points  of  overlap  between  the  two  covenants.  For  example,  if  a 
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landlord  granted  land  to  a  tenant,  reserving  the  right  to  extract  sub-surface 
minerals,  and  the  landlord's  mining  operations  caused  a  subsidence,  then  the 
landlord  would  both  be  interfering  with  the  tenant's  normal  enjoyment  of 
possession  and  essentially  derogating  from  grant,  making  the  land  unfit  for  its 
purpose. 

There  are  nonetheless  some  differences.  Traditionally  an  interference  with  the 
covenant  for  quiet  enjoyment  had  to  be  what  the  law  considered  to  be  a  'physical' 
interference,  whereas  a  derogation  from  grant  could  be  physical  but  did  not  have 
to  be.  Physical  interference  includes  a  physical  invasion  by  the  landlord  personally, 
or  the  blocking  of  access,  as  in  Owen  v.  Gadd  below.  In  fact  this  distinction  has  been 
eroded  in  recent  decades.  Some  cases  have  said  there  is  no  need  for  a  'physical' 
interference  to  trigger  quiet  enjoyment,  others  have  expanded  the  meaning  of 
'physical.' 

An  example  of  the  former  is  denying  one  or  more  of  the  incidents  of  exclusive 
possession.  In  Cunningham  v.  Whitby  Christian  Non-Profit  Housing  Corp  (1997),  9 
R.P.R.  (3d)  210  (Ont.  G.D.)  the  tenant  occupied  assisted  housing.  She  dated  another 
tenant,  who  was  a  "problem"  tenant  and  who  eventually  moved  out.  But  he  still 
saw  her,  and  on  occasion  stayed  overnight.  The  tenant's  lease  contained  a  clause 
restricting  occupancy  of  her  apartment  to  her  and  her  young  son.  The  landlord 
wrote  to  her  to  say  that  while  she  could  have  an  occasional  overnight  guest,  they 
were  concerned  that  the  boyfriend  was  more  than  that.  Later  it  sent  the  boyfriend 
a  notice  prohibiting  him  entry  to  the  complex  and  threatened  him  with  trespass 
proceedings  if  he  did  so.  The  court  found  that  the  letters  warning  about  occupancy 
were  not  a  breach  of  the  covenant,  but  an  attempt  to  prevent  a  tenant  inviting  a 
particular  person  to  her  apartment  was  a  breach.  The  landlord  could  bar  a  person 
who  was  not  a  tenant,  but  could  not  do  so  if  that  person  was  an  invitee  of  a  tenant. 

Another  example  of  doing  away  with  the  need  for  physical  interference,  and  of 
expanding  its  meaning,  is  Kenny  v.  Preen,  cited  above.  The  landlord  made  threats 
of  physical  eviction,  statements  that  he  would  remove  the  tenant's  belongings,  and 
engaged  in  a  campaign  of  harassment  -  banging  on  her  door,  shouting  etc  - 
designed  to  get  her  to  leave.  The  court  stated:  "I  would  decide  on  two  grounds  in 
favour  of  the  tenant's  contention  that  there  was,  in  this  case,  a  breach  of  the 
covenant  for  quiet  enjoyment.  First,  there  was  a  deliberate  and  persistent  attempt 
by  the  landlord  to  drive  the  tenant  out  of  her  possession  of  the  premises  by 
persecution  and  intimidation,  and  intimidation  included  threats  of  physical 


410 


eviction  of  the  tenant  and  removal  of  her  belongings.  In  my  view  that  course  of 
conduct  by  the  landlord  seriously  interfered  with  the  tenant's  proper  freedom  of 
action  in  exercising  her  right  of  possession,  tended  to  deprive  her  of  the  full  benefit 
of  it,  and  was  an  invasion  of  her  rights  as  tenant  to  remain  in  possession 
undisturbed,  and  so  would  in  itself  constitute  a  breach  of  covenant,  even  if  there 
were  no  direct  physical  interference  with  the  tenant's  possession  and  enjoyment. ... 
Secondly,  if  direct  physical  interference  is  a  necessary  element  in  the  breach  of 
covenant  that  element  can  be  found  in  this  case  to  a  substantial  extent." 

A  variety  of  other  cases  show  the  expansion  of  the  covenant  in  recent  decades.  In 
McCall  v.  Abelesz,  [1976]  1  All  E.R.  727  (C.A.)  the  landlord  refused  to  pay  utility 
bills,  and  as  a  result  the  gas,  water  and  electricity  were  cut  off.  Denning  L.J.  stated 
that  the  covenant  for  quiet  enjoyment  "is  not  confined  to  direct  physical  interference 
from  the  landlord",  and  that  "it  extends  to  any  conduct  of  the  landlord  or  his  agents 
which  interferes  with  the  tenant's  freedom  of  action  in  exercising  his  rights  as 
tenant".  Authority  for  this  was  given  as  Kenny  v.  Preen. 

If  it  is  the  case  that  there  is  no  longer  any  need  for  a  physical  interference  to  make 
out  an  argument  that  the  covenant  for  quiet  enjoyment  has  been  breached,  then  the 
major  difference  between  the  two  covenants  is  in  the  extent  of  the  interference.  Two 
leading  English  cases  follow.  Owen  v.  Gadd  is  clearly  a  case  of  limited  interference  - 
the  tenant's  enjoyment  was  impaired  but  it  could  not  be  said  that  the  tenant  could 
not  use  the  premises  at  all.  Harmer,  conversely,  involved  an  interference  which  was 
'total'  in  the  circumstances: 


OWEN  v.  GADD.  [1956]  2  W.L.R.  945  (C.A.) 

Lord  Evershed  M.R.  This  was  an  action  for  damages  for  breach  of  a  covenant  for  quiet  enjoyment. 
By  a  lease  dated  October  13,  1955,  the  lessors  demised  to  the  lessee  the  ground  floor  lock-up  shop, 
situate  at  and  known  as  No.  1 6  Eden  Street  Kingston-upon-Thames,  for  a  term  of  ten  years  at  a  rent 
of  L700  per  annum.  The  lessee  entered  into  numerous  covenants  of  the  kind  that  one  would  expect 
in  a  lease  of  this  character.  The  covenants  included  the  following  "and  also  will  use  and  occupy  the 
said  shop  for  the  retailing  of  baby  carriages  radio  sets  and  radio  accessories  and  toys  and  for  no  other 
purpose  except  with  the  consent  in  writing  of  the  lessors."  Among  the  lessors'  covenants  was  a 
covenant  for  quiet  enjoyment  in ...  very  usual  form:  "And ...  the  lessee ....  may  peaceably  and  quietly 
hold  and  enjoy  the  said  premises  hereby  demised  during  the  term  hereby  granted  without  any  lawful 
interruption  or  disturbance  from  or  by  the  lessors  or  any  person  or  persons  claiming  under  them  or 
either  of  them." 


. 


■ 
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application  comes  before  them.  I  find  it  very  difficult  to  suppose  that  all  that  was  not  perfectly  well 
known  to  the  lessor  and  his  agents;  but,  as  I  have  said,  there  is  no  evidence  that  it  was,  and  I  will 
assume,  as  the  learned  judge  did,  that  he  did  not  know  all  those  particulars....  [B]ut  I  think  he  must 
at  least  be  taken  to  have  known  that  a  licence  was  necessary  for  the  carrying  on  of  this  business,  and 
that  it  would  contain  certain  conditions;  all  the  conditions  I  will  assume  he  did  not  know,  and  I  think 
he  must  be  taken  to  have  known  that  anything  which  violated  those  conditions  would  cause  a 
withdrawal  of  the  licence.  As  a  matter  of  fact,  according  to  its  terms  the  licence  was  ipso  facto 
withdrawn  on  the  acts  which  happened;  but  I  think  he  must  be  taken  to  have  known,  at  any  rate,  that 
acts  that  violated  the  conditions  of  the  licence  might  cause  its  withdrawal. 

In  these  circumstances  is  there,  or  is  there  not,  an  implied  obligation  on  the  part  of  the  lessor  that  he 
would  not  do  anything  which  would  violate  the  conditions  of  the  licence  which  was  then  in 
existence,  or  which  would  come  into  existence,  before  the  business  could  be  carried  on  upon  the 
premises?  In  my  opinion  there  must  be  one....  In  my  opinion  there  is  such  an  implied  obligation; 
therefore  I  think  that  what  the  defendants  did,  being  for  this  purpose  admittedly  in  the  same  position 
as  the  original  lessor,  were  acts  which  if  done  by  the  lessor  would  have  been  in  derogation  of  this 
grant,  and  therefore  that  the  plaintiff  is  entitled  to  the  relief  that  he  claims.  I  think  therefore  that  the 
appeal  should  be  allowed  and  that  judgment  should  be  entered  for  the  plaintiff. 


NOTES 

1)  Oiven  v.  Gadd  tells  us  that  the  circumstances  of  the  lease  matter  in  deciding 
whether  the  covenant  for  quiet  enjoyment  has  been  breached.  In  that  case  the 
special  circumstances  raised  the  interference  from  trivial  to  significant,  even  though 
they  did  not  mean  that  the  tenant  was  deprived  of  the  whole  benefit  of  the  lease. 
Context  is  obviously  crucial  in  Harmer  also  -  the  fact  that  the  land  was  leased  for  an 
explosives  magazine  meant  that  regulations  shut  the  enterprise  down  entirely  and 
thus  the  land  could  not  be  used  at  all  for  the  purpose  for  which  it  was  let.  Thus  the 
difference  is  one  of  degree  of  interference. 

2)  It  was  also  stated  in  Owen  v.  Gadd  that  "a  mere  interference  with  the  comfort  of 
persons  using  the  demised  premises  by  the  creation  of  a  personal  annoyance  such 
as  might  arise  from  noise,  invasion  of  privacy,  or  otherwise  is  not  enough.”  Often 
cited  for  this  principle  is  Browne  v.  Flower  [1911]  1  Ch  219.  A  house  was  sub-divided 
into  apartments  and  a  separate  entrance  provided  for  an  upper  apartment  via  a 
staircase  from  the  yard.  A  tenant’s  privacy  was  affected  by  the  fact  that  a  person  using  the 
staircase  could  see  directly  into  his  rooms.  Lord  Parker  rejected  the  claim  of  derogation  from 
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grant:  "[I]t  would  be  utterly  unreasonable  to  assume  that  the  vendor  was 
undertaking  restrictive  obligations  which  would  prevent  his  using  land  retained 
by  him  for  any  lawful  purpose  whatsoever  merely  because  his  so  doing  might  affect 
the  amenities  of  the  property  he  had  sold.  After  all,  a  purchaser  can  always  bargain 
for  those  rights  which  he  deems  indispensable  to  his  comfort." 

This  notion  about  the  line  between  'more  comfort'  and  quiet  enjoyment  is 
necessarily  changing  also.  See,  for  example,  a  series  of  recent  Ontario  cases  which 
have  elevated  substantial  interferences  with  'comfort'  into  breaches  of  the  covenant. 
A  substantial  "invasion"  of  dust  and  dirt  caused  by  the  landlords'  renovations  to 
neighbouring  premises  was  held  to  constitute  a  breach  of  the  covenant  for  quiet 
enjoyment  in  Amadou  Properties  Ltd  v.  Pacific  Apparel  Inc  (1990),  13  R.P.R.  (2d)  186 
(B.C.S.C.).  A  "retrofit"  of  the  entire  building  by  the  landlords,  which  meant  that 
everything  was  tom  out  and  altered,  represented  a  breach  of  the  covenant  for  quiet 
enjoyment:  116531  Canada  Inc^v.  569562  Ontario  Inc.  (1995),  47  R.P.R.  (2d)  81  (Ont. 
G.D.).  The  English  Court  of  Appeal  has  held  similarly  -  a  great  deal  of  continuous 
noise,  in  and  of  itself,  constitutes  a  breach  of  the  covenant:  Southwark  London 
Borough  Council  v.  Mills ,  [1999]  2  W.L.R.  409  (C.A). 

3)  Notice  that  in  these  cases  the  tenant  has  a  remedy  against  the  landlord  that  he  or 
she  might  not  have  if  some  other  person  had  performed  the  actions  complained  of. 
Assume  that  in  the  Amadon  case  the  neighbouring  building  was  owned  by  another 
corporation?  The  tenant  would  be  left  to  whatever  remedies  in  nuisance  law  or 
municipal  noise  or  pollution  codes  were  available  to  it.  A  similar  point  to  stress  is 
that  a  landlord  is  not  responsible  for  the  actions  of  another  tenant.  See  on  this  point 
Malzy  v.  Eichholz,  [1916]  2  K.B.  308  (C.A.).  The  plaintiff  leased  a  restaurant  which 
was  part  of  a  block  of  shops  and  offices  owned  by  the  defendant.  An  adjoining  part 
of  the  block  was  let  to  a  third  party  who  created  a  nuisance  for  the  restauranteur. 
The  landlord  was  not  liable  so  long  as  he  did  not  participate  in  the  action  creating 
the  nuisance. 

4)  It  seems  reasonable  that  the  covenant  for  quiet  enjoyment  should  be  expanded 
as  it  has  been  in  the  cases  cited  above  in  note  2.  That  is,  it  makes  little  sense  to  say 
that  noise  is  or  is  not  a  breach  because  it  is  only  noise,  but  to  ask  whether  there  is 
a  significant  interference  with  the  tenant's  right  to  exclusive  possession  and  all  that 
entails.  Putting  together  the  lack  of  a  need  for  a  physical  interference  with  a 
willingness  to  include  interference  with  'comfort'  leads  to  the  proposition  stated  in 
Watchcraft  Shop  Ltd.  v.L&A  Development  (Canada)  Ltd.  (1996),  49  C.P.C.  (3d)  17  (Ont. 
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G.D.): "  [T]he  more  current  view,  and  one  with  which  I  am  in  agreement,  is  that  any 
act  by  a  landlord  which  is  an  interference  with  the  tenant's  ability  to  use  the 
premises  for  the  intended  purposes,  may  constitute  a  breach  of  the  right  to  quiet 
enjoyment".  This  is  very  similar  to  the  statement  by  Lord  Denning  in  McCall  v. 
Abelesz,  above,  p.  439. 

Arguably  this  move  to  broad  general  principles  may  have  gone  too  far  in  one 
Ontario  case.  In  Mayfair  Tennis  Courts  Ltd.  v.  Nautilus  Fitness  &  Racquet  Centre  Inc. 
(1999),  23  R.P.R.  (3d)  271  (Ont.  G.D.)  The  landlord,  which  wanted  to  move  into  the 
same  business  as  the  tenant,  a  fitness  club,  solicited  the  tenant's  members  to  join  its 
own  fitness  club.  Juriansz  J.  cited  the  passage  from  Watchcraft ,  above,  and  then  held 
that  interference  with  membership  was  an  interference  with  the  business,  and  that 
the  landlord  had  thereby  breached  the  covenant  for  quiet  enjoyment. 

Does  this  conform  to  the  principle,  discussed  in  the  next  section,  that  the  landlord 
is  not  responsible  for  loss  of  business  in  and  of  itself? 


C)  PROFITABILITY  AND  NON-DEROGATION:  PORT  V.  GRIFFITH  [1938j  1  All 
E.R,  295  (Ch). 

It  has  long  been  held  that  non-derogation  does  not  extend  to  actions  of  the  landlord 
which  reduce  the  profitability  of  the  premises.  If  they  can  still  be  used  for  the 
purposes  for  which  they  were  let,  there  is  no  derogation.  Port  v.  Griffith  illustrates 
this. 

Luxmoore  J....  The  defendants  were  at  all  material  times,  and  still  are,  the  owners  of  property  in  the 
Mile  End  Road,  Hannibal  Road,  and  Stepney  Green,  in  the  parish  of  Stepney,  including  premises 
known  as  1 50  Mile  End  Road,  which  the  defendants  had,  shortly  before  the  date  of  the  lease  to  the 
plaintiff,  converted  into  five  shops.  By  a  lease  dated  July  9,  1935,  the  defendants  demised  one  of 
these  five  shops,  known  as  Shop  No.  3,  to  the  plaintiff  for  a  term  of  21  years  from  Mar.  25,  1930. 
The  lease  contains,  among  other  covenants  a  covenant,  in  cl.  9  (1 3),  to  the  effect  that  the  lessee:  "will 
use  and  occupy  the  said  demised  premises  and  permit  the  same  to  be  used  and  occupied  as  a  shop 
for  the  retail  business  for  the  sale  of  wool  and  general  trimmings  and  for  no  other  purpose  unless  the 
lessors,  their  agents  or  surveyors  shall  consent  in  writing  to  the  use  and  occupation  of  the  same  or 
any  part  thereof  for  any  other  purpose  than  specified." 

In  pursuance  of  this  lease,  the  plaintiff  entered  into  possession  of  Shop  No.  3  and  started  to  carry  on 
there  a  retail  business  for  the  sale  of  wool  and  general  trimmings,  and  she  is  still  carrying  on  that 
business  in  the  shop.  On  May  16,  1936,  the  defendants  let  Shops  Nos.  4  and  5  to  Fisher  for  a  term 


f 

fl  IS* 


. 


. 


418 


In  the  case  before  me  ...  the  purpose  for  which  the  premises  were  demised  to  the  plaintiffs  has  not 
been  frustrated  by  what  has  been  done  by  the  defendants.  The  plaintiffs  can  still  conduct  their 
business  as  they  were  able  to  before  the  surrendered  premises  were  let  to  Davies....  [The  question 
is]  whether  the  principle  that  a  lessor  may  not  derogate  from  his  grant  extends  beyond  cases  in  which 
the  purpose  of  the  grant  is  frustrated  to  cases  in  which  that  purpose  can  still  be  achieved  albeit  at  a 
greater  expense  or  with  less  convenience....  The  contention  that  the  defendants,  by  doing  something 
on  the  adjoining  land  which  is  not  in  itself  unreasonable  or  unbusinesslike,  which  has  not  affected 
the  demised  premises  physically  in  any  way,  which  has  not  rendered  it  less  easy  or  less  legal  to  carry 
on  upon  them  the  business  for  which  they  were  demised,  but  which  has  had  the  effect  of  adding 
substantially  to  the  expense  of  carrying  on  that  business  there,  have  derogated  from  their  grant.  I 
should  be  extending  the  application  of  the  principle  into  a  region  quite  different  from  that  in  which 
it  has  hitherto  been  applied  if  I  were  to  hold  that  it  applied  to  anything  done  by  a  lessor  upon 
adjoining  land  which,  while  not  otherwise  affecting  the  demised  premises  or  their  user  in  any  way, 
merely  made  it  more  expensive  than  it  was  before  for  the  lessee  to  carry  on  his  business  on  the 
demised  premises.  I  do  not  think  such  a  case  comes  within  that  principle  at  all. 


NOTES 

1)  The  rule  that  it  is  not  a  derogation  from  grant  for  a  landlord  to  permit 
competitive  enterprises  in  neighbouring  premises  was  confirmed  in  Clark's  Gamble 
of  Canada  Ltd.  v.  Grant  Park  Plaza  Ltd.  (1967),  64  D.L.R.  (2d)  570  (S.C.C.).  Spence  J. 
said  at  pp.  579-580:  "In  the  present  case,  the  landlord,  whether  it  be  considered  to 
be  Grant  Park  Plaza  Ltd.  or  either  of  its  subsidiary  companies,  does  not  propose  to 
utilize  any  part  of  the  balance  of  its  land  in  a  fashion  which  would  result  in  any  part 
of  the  lands  leased  to  the  appellant  being  rendered  unfit  for  doing  business.  It 
proposes  to  erect  a  building  more  than  twice  the  size  of  that  leased  to  the  appellant 
and  lease  the  said  building  to  the  F.W.  Woolworth  Company  for  the  carrying  on  of 
a  Woolco  store.  It  is  true  that  one  could  only  expect  the  operation  of  the  Woolco 
Store  to  be  stern  competition  for  the  appellant.  But  this  is  far  from  conduct  which 
would  render  the  premises  leased  to  the  appellant  unfit  for  it  to  carry  on  its 
business.  To  adopt  the  words  from  Browne  v.  Flower ,  "After  all,  a  purchaser  can 
always  bargain  for  those  rights  which  he  deems  indispensable  to  his  comfort". 
Certainly  the  responsible  officers  of  the  appellant  were  well  aware  of  the  rights  and 
interests  of  their  employer.  They  had  had  long  experience  in  both  merchandising 
and  leasing  and  would  have  found  it  a  matter  of  no  particular  complication 
whatsoever  to  have  drafted  and  insisted  on  a  clear  and  exact  covenant  against 
leasing  to  a  competing  enterprise." 
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2)  A  similar  case  to  Port  is  Caplan  et  al  v.  Acadian  Machinery  Ltd.  (1976),  70  D.L.R. 
(3d)  383  (Ont.  Div.  Ct.).  Caplan  leased  premises  to  Acadian  in  1972,  the  lease 
providing  that  the  tenant  would  pay  for  maintenance  of  the  heating  equipment  and 
for  insurance.  Caplan  then  leased  the  adjoining  premises  to  another  tenant,  whose 
business  was  of  a  nature  that  caused  the  insurance  premiums  on  Acadian's 
property  to  rise.  Acadian  refused  to  pay  the  insurance,  arguing  that  Caplan  had 
derogated  from  its  grant.  Caplan  won  at  trial.  The  Divisional  Court  judgment  on 
appeal  is  a  short  oral  one,  Holland  J.  stating  that:  "We  are  all  of  the  view  that  the 
action  of  the  landlord  in  the  circumstances  set  out  above  ...  was  not  a  derogation 
from  its  grant". 

What  distinguishes  Caplan  from  Harmer ?  Would  it  have  made  a  difference  if  the 
insurance  company  had  refused  all  coverage,  not  just  raised  the  premiums?  Should 
it? 


3)  A  English  case  appears  to  expand  the  covenant  in  ways  inconsistent  with  Port. 
In  Chartered  Trust  Pic  v.  Davis  [1997]  49  E.G.  135  (C.  A.),  both  a  specialist  store  in  a 
small  mall  and  the  mall  itself  had  failed.  The  English  Court  of  Appeal  found  that 
the  landlord  had  both  committed  a  nuisance  and  derogated  from  grant  by  renting 
one  of  the  stores  to  a  pawnbroker.  The  pawnbrokers'  customers  apparently 
cluttered  up  the  mall,  frightened  shoppers  away,  and  to  some  extent  made  access 
to  the  plaintiffs  shop  difficult. 

The  Court  said  that  the  landlord  was  responsible  for  these  problems  by  letting  out 
the  store  to  the  pawnbrokers,  and  that  doing  so  constituted  a  derogation.  While  one 
commentator  has  argued  that  the  case  "will  breathe  new  life  into  the  implied  term," 
one  wonders  if  class  bias  affected  the  decision.  Should  the  presence  of  down  at  heel 
customers  be  considered  a  sufficient  ground  for  derogation,  even  if  it  was  indeed 
true  that  they  kept  customers  away  from  fancier  stores?  What  if  the  evidence 
showed  that  it  was  the  presence  of  a  Caribbean  take  out  restaurant  and  its 
customers,  or  a  gay  bookstore,  which  was  disliked  by  customers? 
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Q  THE  TENANT'S  OBLIGATION  TO  PAY  RENT  AND  LANDLORD  REMEDIES 
General 


Rent  is  not  a  requirement  of  the  leasehold  relationship,  and  therefore  there  was  no 
implied  obligation  to  pay  it  at  common  law.  But  if  it  is  included  in  the  lease,  and  of 
course  that  is  invariably  the  case,  then  the  common  law  imposed  an  obligation  to 
pay.  If  rent  is  included  in  a  lease  the  obligation  to  pay  it  is  now  a  statutory 
condition:  see  Ontario's  Commercial  Tenancies  Act ,  s.  18  (1),  below. 

A  word  is  in  order  here  about  the  nomenclature  of  the  various  statues  dealing  with 
leaseholds  in  Ontario.  Prior  to  1998  Ontario  had  a  Landlord  and  Tenant  Act,  which 
covered  both  commercial  and  residential  tenancies.  Parts  1-3  of  the  Landlord  and 
Tenant  Act  deal  with  the  former,  and  Part  IV,  added  in  the  1970s,  with  the  latter. 

The  Tenant  Protection  Act,  S.O.  1997,  c.  24,  s.  213  (5)  (in  force  as  of  June  1998), 
changed  this.  It  repealed  all  of  Part  IV  of  the  Landlord  and  Tenant  Act  and  introduced 
a  new  regime  for  residential  tenancies.  It  also  renamed  Parts  1-3  of  the  Landlord  and 
Tenant  Act,  calling  them  the  Commercial  Tenancies  Act,  although  no  provisions  were 
changed.  I  will  refer  to  the  statutory  provisions  relating  to  commercial  tenancies 
as  being  from  the  Commercial  Tenancies  Act,  although  the  cases,  which  pre-date  the 
renaming,  refer  to  the  Landlord  and  Tenant  Act. 

Returning  to  the  substance  of  the  law,  if  the  tenant  fails  to  pay  rent  the  landlord  has 
a  number  of  options.  First,  he  or  she  can  choose  to  end  the  lease  -  called  a  forfeit  of 
the  lease.  This  may  be  done  either  by  a  physical  re-entry  by  the  landlord,  or 
through  an  action  for  possession.  In  either  case  the  landlord  may  also,  and 
obviously  usually  would,  sue  for  rent  due. 

At  common  law  the  right  to  forfeit  could  be  exercised  as  soon  as  the  tenant  failed 
to  pay  rent,  but  under  the  statute  the  tenant  has  15  days  to  pay.  See  Commercial 
Tenancies  Act,  R.S.0. 1990,  c.  L-7,  s.  1 8,  which  both  makes  the  payment  of  rent  a  statutory 
condition,  not  an  independent  covenant,  and  gives  the  tenant  1 5  days  before  the  condition 
becomes  operative. 

(1):  “  Every  demise,  whether  by  parol  or  in  writing  and  whenever  made,  unless  it  is 
otherwise  agreed,  shall  be  deemed  to  include  an  agreement  that  if  the  rent  reserved,  or  any 
part  thereof,  remains  unpaid  for  fifteen  days  after  any  of  the  days  on  which  it  ought  to  have 
been  paid,  although  no  formal  demand  thereof  has  been  made,  it  is  lawful  for  the  landlord 
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at  any  time  thereafter  to  reenter  into  and  upon  the  demised  premises  or  any  part  thereof  in 
the  name  of  the  whole  and  to  have  again,  repossess  and  enjoy  the  same  as  of  the  landlord's 
former  estate.” 

Distress 

A  landlord  has  another  remedy  to  use  for  unpaid  rent,  one  unique  to  it  among  all 
"creditors".  The  landlord  may  levy  distress  on  the  tenant  -  seize  the  tenant's  goods 
which  are  on  the  demised  premises  and  sell  them  to  meet  the  rent  due.  However, 
distress  is  a  remedy  which  flows  only  from  the  existence  of  the  landlord-tenant 
relationship,  and  therefore  it  requires  that  relationship  to  continue.  That  is,  the 
landlord  cannot  both  forfeit  the  lease  and  take  distress. 

Distress  is  an  ancient  remedy,  and  an  unusual  one.  Ziff  calls  it  a  "powerful  remedy" 
and  a  "relic  of  feudalism":  Principles  of  Property  Law,  4th  edition,  p.  283.  It  allows  the 
landlord  to  summarily  take  the  tenant's  goods  that  are  found  on  the  demised 
premises  and  sell  them  to  meet  the  rent  arrears.  Creditors  generally  must  use  the 
courts  to  enforce  debts.  There  are  limits  on  the  kinds  of  property  that  can  be  taken, 
limits  defined  both  by  the  common  law  and  by  statute.  The  Commercial  Tenancies  Act 
also  contains  a  variety  of  other  provisions  regulating  distress,  some  of  which  are 
reproduced  here: 

31  (2)  -  A  landlord  shall  not  distrain  for  rent  on  the  goods  and  chattels  of  any  person  except  the 
tenant  or  person  who  is  liable  for  the  rent,  although  the  same  are  found  on  the  premises;  but  this 
restriction  does  not  apply  in  favour  of  a  person  claiming  title  under  an  execution  against  the  tenant, 
or  in  favour  of  a  person  whose  title  is  derived  by  purchase,  gift,  transfer,  or  assignment  from  the 
tenant  whether  absolute  or  in  trust,  or  by  way  of  mortgage  or  otherwise,  nor  to  the  interest  of  the 
tenant  in  any  goods  or  chattels  on  the  premises  in  the  possession  of  the  tenant  under  a  contract  for 
purchase,  or  by  which  the  tenant  may  or  is  to  become  the  owner  thereof  upon  performance  of  any 
condition,  nor  where  goods  or  chattels  have  been  exchanged  between  tenants  or  persons  by  the  one 
borrowing  or  hiring  from  the  other  for  the  purpose  of  defeating  the  claim  of  or  the  right  of  distress 
by  the  landlord,  nor  does  the  restriction  apply  where  the  property  is  claimed  by  the  spouse,  daughter, 
son,  daughter-in-law,  or  son-in-law  of  the  tenant,  or  by  any  other  relative  of  the  tenant's,  if  such  other 
relative  lives  on  the  premises  as  a  member  of  the  tenant's  family,  or  by  any  person  whose  title  is 
derived  by  purchase  gift,  transfer  or  assignment  from  any  relative  to  whom  the  restriction  does  not 
apply. 

43  -  Distress  shall  be  reasonable. 

47  -  Save  as  herein  otherwise  provided,  goods  or  chattels  that  are  not  at  the  time  of  the  distress  upon 
the  premises  in  respect  of  which  the  rent  distrained  for  is  due  shall  not  be  distrained  for  rent. 
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NOTE:  In  recent  years  there  has  been  a  line  of  cases  in  the  Ontario  courts  that  have 
allowed  landlords  to  "secure  the  premises"  to  take  distress  without  saying  that 
their  actions  constituted  a  re-entry  and  thus  a  forfeiture.  The  most  far-reaching  of 
these  \s_Palwyn  Investors  Group  Ltd  v.  GPM  Real  Property  (6)  Ltd.  (1998),  22  R.P.R. 
(3d)  1  (Ont.  G.D.),  in  which  the  landlord  changed  the  locks  of  the  premises.  The 
Court  held  that  this  was  not  a  forfeit  of  the  lease,  because  the  landlord's  agent  also 
posted  a  notice  to  the  effect  that  he  had  the  key  and  on  request  would  let  the  tenant 
in  and  lock  up  after  he  had  left.  Has  not  the  tenant  been  denied  exclusive 
possession?  Is  not  the  lease  thereby  converted  into  a  licence? 
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D)  RELIEF  AGAINST  FORFEITURE  FOR  TENANTS 

Ontario's  Commercial  Tenancies  Act  provides  some  protection  for  tenants  from 
forfeiture  as  a  consequence  of  breach  of  condition.  Section  19  (2)  is  a  notice 
requirement,  which  the  courts  have  interpreted  strictly: 

1 9  (2)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  stipulation  in  a  lease  for  a  breach  of  any 
covenant  or  condition  in  the  lease,  other  than  a  proviso  in  respect  of  the  payment  of  rent,  is  not 
enforceable  by  action,  entry,  or  otherwise,  unless  the  lessor  serves  on  the  lessee  a  notice  specifying 
the  particular  breach  complained  of,  and,  if  the  breach  is  capable  of  remedy,  requiring  the  lessee  to 
remedy  the  breach,  and,  in  any  case,  requiring  the  lessee  to  make  compensation  in  money  for  the 
breach,  and  the  lessee  fails  within  a  reasonable  time  thereafter  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation  in  money  to  the  satisfaction  of  the  lessor  for  the 
breach. 

Note  also  that  the  courts  are  strict  in  requiring  landlords  to  conform  to  any 
particular  termination  procedures  in  the  lease  itself.  The  rationales  for  close 
adherence  to  notice  and  other  procedures  in  termination  are  much  the  same  as  for 
granting  relief  against  forfeiture,  discussed  below. 

More  substantial  protections  are  provided  by  the  "relief  against  forfeiture" 
provisions  contained  in  section  20: 

20  (1 )  -  Where  a  lessor  is  proceeding  by  action  or  otherwise  to  enforce  a  right  of  reentry  or  forfeiture, 
whether  for  non-payment  of  rent  or  for  other  cause,  the  lessee  may,  in  the  lessor's  action,  if  any,  or 
if  there  is  no  such  action  pending,  then  in  an  action  or  application  in  the  Ontario  Court  (General 
Division)  brought  by  the  lessee,  apply  to  the  court  for  relief,  and  the  court  may  grant  such  relief  as, 
having  regard  to  the  proceeding  and  conduct  of  the  parties  under  section  1 9  and  to  all  the  other 
circumstances,  the  court  thinks  fit,  and  on  such  terms  as  to  payment  of  rent,  costs,  expenses, 
damages,  compensation,  penalty,  or  otherwise,  including  the  granting  of  an  injunction  to  restrain  any 
like  breach  in  the  future  as  the  court  considers  just. 

20  (2)  -  This  section  and  section  1 9  apply,  although  the  proviso  or  stipulation  under  which  the  right 
of  re-entry  or  forfeiture  accrues  is  inserted  in  the  lease  in  pursuance  of  the  directions  of  a  statute.... 

20  (4)  -  Where  the  proceeding  is  brought  to  enforce  a  right  of  re-entry  or  forfeiture  for  non-payment 
of  rent  and  the  lessee,  at  any  time  before  judgment,  pays  into  court  all  the  rent  in  arrear  and  the  costs 
of  the  proceeding,  the  proceeding  is  forever  stayed. 

20  (6)  -  This  section  applies  to  leases  made  either  before  or  after  the  commencement  of  this  Act  and 
applies  despite  any  stipulation  to  the  contrary. 
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20  (7)  -  This  section  does  not  extend, 

(a)  to  a  covenant  or  condition  against  the  assigning,  underletting,  parting  with  the  possession,  or 
disposing  of  the  land  leased;  or  to  a  condition  for  forfeiture  on  the  bankruptcy  of  the  lessee,  or  on 
the  lessee  making  an  assignment  for  the  benefit  of  creditors  under  the  Assignments  and  Preferences 
Act,  or  on  the  taking  in  execution  of  the  lessee’s  interest.... 

The  reference  in  s.  20  (2)  above  to  a  "right  of  re-entry  ...  in  pursuance  of  the 
directions  of  a  statute"  is  to  s.  18  (2)  of  the  Act: 

1 8  (2)  Every  such  demise  shall  be  deemed  to  include  an  agreement  that  if  the  tenant  or  any  other 
person  is  convicted  of  keeping  a  disorderly  house  within  the  meaning  of  the  Criminal  Code  (Canada) 
on  the  demised  premises  or  any  part  thereof,  or  carries  on  or  engages  in,  on  the  demised  premises 
or  any  part  thereof,  any  trade,  calling,  business  or  occupation  for  which  a  licence  is  required  under 
a  by-law  passed  under  sections  224  or  225  of  the  Municipal  Act  without  that  licence,  it  is  lawful  for 
the  landlord  at  any  time  thereafter  to  re-enter  into  the  demised  premises  or  any  part  thereof  and  to 
have  again,  repossess  and  enjoy  the  same  as  of  the  landlord's  former  estate. 

The  origins  of  the  statutory  provisions  providing  for  relief  against  forfeiture  are  in 
equity,  and  the  rationale  of  both  equitable  relief  and  the  statute  is  that  "the  right  of 
entry  by  the  landlord  is  typically  meant  to  provide  only  security  for  the 
performance  of  the  obligations  of  the  lease,  a  security  that  is  unnecessary  once  the 
tenant  has  made  good  on  the  default":  Ziff,  Principles  of  Property  Law,  4th  edition,  p. 
284. 

There  are  a  good  many  cases  on  the  criteria  for  granting  relief  against  forfeiture.  In 
"Remedies  for  Breaches  of  Commercial  Leases",  Law  Society  of  Upper  Canada  Bar 
Admission  Materials  1986-1987:  Real  Estate  and  Landlord  and  Tenant ,  Barry  Bernstein 
summarises  some  of  the  principal  criteria  (pp.  729-730): 

1)  whether  the  landlord  can  be  adequately  compensated  by  money  or  by  the 
imposition  of  terms; 

2)  the  prejudice  to  the  landlord  if  relief  is  granted  as  compared  to  the  prejudice  to 
the  tenant  if  relief  is  not  granted; 

3)  the  hardship  that  would  be  imposed  on  the  tenant  if  relief  is  not  granted,  in  view 
of  the  extent  of  the  tenant's  investment  in  the  premises; 

4)  the  nature  of  the  breach,  and,  in  particular,  whether  it  occurred  through  a 
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mistake  on  the  tenant's  part  without  any  conscious  intent  to  breach  the  conditions 
or  covenants  contained  in  the  lease; 

5)  whether  the  tenant  has  attempted  to  remedy  the  breach  once  it  had  been  drawn 
to  his  attention  by  the  landlord,  if  the  breach  can  be  remedied; 

6)  all  relevant  circumstances  surrounding  the  landlord-tenant  relationship, 
including  breaches  of  covenants  other  than  the  one  of  which  the  landlord  has 
complained,  and,  in  particular,  whether  there  has  been  a  strict  or  fairly  casual 
observance  of  the  lease  provisions  on  the  part  of  both  landlord  and  tenant  over  the 
term  of  the  lease; 

7)  the  landlord's  real  motives  in  attempting  to  exercise  its  right  of  re-entry  and,  in 
particular,  whether  it  appears  that  the  landlord  is  simply  trying  to  take  advantage 
of  the  tenant's  breach  as  an  opportunity  to  avoid  its  long-term  bargain. 


RE  1EANS  WEST  UNISEX  LTD  AND  HUNG  ET  AL  (1975),  60  D.L.R.  (3d)  446  (Ont. 
H.C.) 

Goodman  J.:  This  is  an  application  made  on  behalf  of  the  tenant  pursuant  to  s.  20  of  the  Landlord 
and  Tenant  Act.  R.S.0. 1 970,  c.  236,  for  an  order  granting  the  tenant  relief  from  forfeiture  of  a  lease 
dated  April  1,  1971,  made  between  the  applicant  as  tenant  and  the  respondents  as  landlords.  The 
facts  of  this  matter  are  as  follows:  On  or  about  April  1, 1971,  the  parties  hereto  entered  into  a  lease 
covering  the  premises  known  as  364  Yonge  St.,  Toronto,  Ontario,  for  a  term  of  10  years  computed 
from  April  1,  1971,  and  ending  on  March  31,  1981.  The  rent  for  the  first  five  years  amounted  to 
$25,500  per  annum  payable  in  equal  monthly  instalments  of  $2,125  per  month,  payable  on  the  first 
day  of  each  and  every  month  during  the  first  five-year  period  of  said  term.  The  rent  for  the  second 
five-year  period  of  said  term  amounted  to  $27,900  per  annum,  payable  in  equal  monthly  instalments 
of  $2,325  monthly  on  the  1st  day  of  each  and  every  month  commencing  April  1, 1976. 

On  or  about  March  17,  1975,  the  rent  for  the  month  of  March,  1975,  which  was  due  on  March  1st, 
not  yet  having  been  paid,  the  landlords  re-entered  the  premises,  took  possession  of  same  and  put  new 
locks  on  the  premises....  It  is  clear  from  the  material  filed  that  from  the  very  early  stages  of  the  term 
of  the  lease,  the  tenant  failed  to  make  the  monthly  rent  payments  on  or  before  their  due  dates. 
Although  there  is  some  dispute  as  to  the  actual  length  of  default  in  making  such  payments  it  is  clear 
that,  in  most  cases,  the  default  lasted  at  least  one  week  and,  in  some  cases,  several  days  longer.  By 
letters  dated  July  6, 1971,  and  September  7, 1972,  the  landlords'  solicitors  complained  to  the  tenant 
that  rent  payments  were  constantly  being  paid  in  arrears  and  requested  that  future  payments  be  made 
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Counsel  for  the  tenant  has  urged  upon  me  that  with  respect  to  the  breaches  of  covenants  other  than 
the  covenants  to  pay  rent,  there  has  not  been  notice  of  such  breaches  given  which  complies  with  the 
requirements  of  s.  19  (2)  of  the  Act.  In  my  opinion,  I  do  not  have  to  decide  that  matter.  I  am  of  the 
opinion  that  in  determining  whether  or  not  its  discretion  shall  be  exercised  in  the  form  of  granting 
relief  to  a  tenant  whose  lease  has  been  forfeited  by  reason  of  default  on  payment  of  rent  for  a  period 
exceeding  1 5  days,  the  Court  can  and  should  take  into  account  all  of  the  relevant  circumstances 
surrounding  the  lessor-lessee  relationship,  including  any  evidence  relating  to  breaches  of  other 
covenants  in  the  lease,  both  past  and  still  existing,  of  which  the  tenant  has  or  ought  to  have 
knowledge:  Lane  v.  Kerbv  (1920),  19  O.W.N.  381. 

In  the  present  case,  I  find  that  the  tenant  has  been,  and  still  is,  in  breach  of  the  covenants  relating  to 
repairs  and  alterations,  the  covenant  not  to  assign  or  sublet  without  leave,  and  the  covenant  not  to 
remove  goods  from  the  demised  premises.  In  addition  thereto  the  tenant  was,  at  the  date  of  re-entry 
by  the  landlords,  in  breach  of  the  covenant  to  pay  rent  and  to  pay  taxes.  With  respect  to  the  payment 
of  rent,  he  has  persisted  in  late  payment  of  same  as  referred  to  earlier,  notwithstanding  repeated 
requests  for  prompt  payment.  The  matter  of  default  in  payment  of  taxes  was  brought  to  the  tenant's 
attention  long  before  the  re-entry.  The  tenant  chose  to  ignore  the  landlords'  warning  in  that  regard. 
In  addition  to  all  of  the  aforesaid  matters,  the  tenant  has  moved  his  business  from  the  demised 
premises  to  a  new  place  of  business  on  the  same  street.  This  is  not  a  case  of  hardship  where  a  tenant 
is,  as  a  result  of  a  careless  oversight  or  other  reason,  being  forced  out  of  the  business  for  which  he 
rented  the  premises. 

The  landlord's  application  was  allowed. 


NOTE 


Relief  was  refused  in  931576  Ontario  Inc.  v.  Bramalea  Properties  (1992),  24  R.P.R.  (2d) 
1  (Ont.  G.D.).  The  tenant  operated  a  restaurant  and  bar  in  the  lobby  of  an  office 
building.  It  started  to  provide  live  music,  and  this  resulted  in  many  complaints 
from  other  tenants.  The  landlord  terminated  pursuant  to  a  clause  in  the  lease  which 
permitted  termination  if  the  quiet  enjoyment  of  other  tenants  was  affected.  The 
tenant  applied  for  but  was  denied  relief.  Montgomery  }.  noted  that  the  tenant  was 
given  the  opportunity  to  redress  the  problem  but  ignored  complaints.  Its  "attitude" 
was  "inappropriate",  and  its  behaviour  "reprehensible",  while  the  breaches 
complained  of  were  "persistent"  and  "substantial". 
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LANDLORDS'  REMEDIES  AND  DUTIES  FOLLOWING  ABANDONMENT: 

DEVELOPMENTS  FROM  HIGHWAY  PROPERTIES 


This  section  deals  further  with  the  issue  of  abandonment  by  the  tenant,  discussed 
in  the  previous  chapter.  Highway  Properties  left  unclear  a  couple  of  important  issues. 
One  of  those  was  whether  a  duty  to  mitigate  should  be  imposed  on  the  landlord; 
mitigation  is  discussed  below,  in  the  Postal  Promotions  and  Windmill  Place  cases. 

The  other  issue  is  "notice".  In  Highway  Properties  Laskin  J.  re-stated  the  argument 
presented  by  counsel  for  Highway  Properties  as  being  that  a  "fourth  option"  for  the 
landlord  should  be  added,  that  the  landlord  "might  elect  to  terminate  the  lease  but 
with  notice  to  the  defaulting  tenant  that  damages  would  be  claimed  on  a  footing 
of  present  recovery  of  damages  for  losing  the  benefit  of  the  lease  over  its  unexpired 
term".  Yet  in  his  conclusion  to  the  judgment  there  is  no  mention  of  "notice".  He 
simply  stated:  "repudiation  by  the  tenant  gives  the  landlord  at  that  time  a  choice 
between  holding  the  tenant  to  the  lease  or  terminating  it,  yet  at  the  same  time  a 
right  of  action  for  damages  then  arises;  and  the  election  to  insist  on  the  lease  or 
refuse  further  performance  ...  goes  simply  to  the  measure  and  range  of  damages". 
The  latter  passage,  and  particularly  the  use  of  the  word  "election",  suggests  that  the 
court  was  concerned  to  ensure  that  the  landlord  inform  the  tenant  of  whether  it  was 
electing  to  keep  the  lease  alive,  which  is  generally  necessary  in  contract  law  where 
a  repudiation  occurs.  But  beyond  that  one  could  say  that  Laskin  J.  was  imposing  no 
particular  "notice".  And  one  also  might  say  that  a  contractual  approach  mandates 
election,  but  no  special  notice. 

However,  many  decisions  since  Highway  Properties  have  required  specific  notice  of 
an  intention  to  claim  prospective  damages.  A  line  of  cases  in  the  1970s  and  early 
1980s  established  not  only  that  there  must  be  notice,  but  also  that  the  notice  had  to 
be  more  or  less  contemporaneous  with  the  notice  that  terminated  the  lease  and 
brought  about  a  surrender:  see,  inter  alia,  Fuda  v.  D'Angelo  (1974),  2  O.R.  (2d)  605 
(H.C.);  Gander  Shopping  Centre  Ltd.  v.  Powell  (1982),  39  Nfld.  and  P.E.I.R.  313  (Nfld. 
D.C.).  The  practising  bar  refers  to  this  as  "a  Highway  Properties  notice". 

North  Bay  T.  V.  and  Audio  Ltd.  v.  Nova  Electronics  Ltd.  Et  Al.  (1983),  4  D.L.R.  (4th)  88 
(Ont.  H.C.)  is  generally  considered  to  be  the  leading  case  on  this  notice,  but  it  leaves 
the  law  unclear.  The  tenant  abandoned  the  premises  on  9  July  1983  and  on  16  July 
the  landlord  closed  the  tenant's  store  and  terminated  the  lease.  Notice  of  an 
intention  to  claim  full  damages  for  breach  was  given  in  a  statement  of  claim 
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delivered  on  31  August  1983.  The  trial  judge  said  that  was  sufficiently  timely.  On 
appeal  the  Ontario  Court  of  Appeal  [(1984),  47  O.R.  (2d)  588  (C.A.)]  stated  shortly: 
"We  agree  with  the  disposition  of  this  case  by  Rutherford  J.  and  more  particularly 
with  his  conclusion  that  notice  of  intention  to  claim  damages  for  prospective  loss 
of  rent  need  not  be  given  contemporaneously  with  the  termination  of  the  tenancy 
and  that  the  notice  given  by  the  commencement  of  proceedings  was  sufficient  to 
found  the  claim  for  damages  in  this  case".  North  Bay  therefore  clearly  stands  for  the 
proposition  that  the  notice  need  not  be  given  at  the  same  time  as  termination.  But 
in  other  respects  both  trial  and  appeal  judgments  are  unclear.  Is  notice  in  the 
statement  of  claim  always  sufficient?  If  so,  that  would  effectively  eliminate  the  need 
for  special  notice.  Or  does  the  phrase  "in  this  case"  in  the  Court  of  Appeal's 
endorsement  refer  to  the  fact  that  the  statement  of  claim  was  issued  less  than  two 
months  after  abandonment?  If  this  is  so  then  the  notice  must  be  given  in  a  timely 
fashion,  even  if  not  contemporaneously. 

Subsequent  cases  support  both  interpretations.  What  should  be  the  answer? 


Highway  Properties  and  Mitigation 

Before  Highway  Properties  the  law  on  mitigation  in  landlord- tenant  relationships 
was  clear;  it  did  not  apply,  being  a  principle  of  contract,  not  leasehold,  law.  In 
Highway  Properties  Laskin  J,  made  only  one  mention  of  mitigation.  Following  his 
discussion  of  the  landlord's  option  to  keep  the  lease  alive  and  re-let  the  premises 
on  the  tenant's  account,  he  stated  shortly:  "I  know  that  under  the  present  case  law 
the  landlord  is  not  under  a  duty  of  mitigation,  but  mitigation  is  in  fact  involved 
where  there  is  a  re-letting  on  the  tenant's  account".  This  seems  to  suggest  that  he 
was  not  imposing  a  duty  to  mitigate,  and  this  impression  is  reinforced  when  one 
remembers  that  the  old  first  option  -  keeping  the  lease  alive  -  was  left  available  to 
the  landlord.  That  is,  in  the  face  of  a  clear  repudiation  of  the  lease  the  innocent 
party  may  choose  to  do  nothing  but  keep  the  lease  alive  and  "run  up"  the  damages. 
This  was  done,  for  example,  in  Commercial  Credit  Corp.  v.  Harry  D.  Shields  Ltd. 
(1980),  112  D.L.R.  (3d)  153  (Ont.  H.C.).  A  commercial  tenant  in  arrears  went  into 
receivership.  The  landlord  met  with  the  receiver,  and  the  latter  handed  over  a  note 
disclaiming  the  lease  and  the  keys  to  the  premises.  Out  of  concern  for  security  the 
landlord  kept  the  keys  but  continued  to  assert,  orally  and  in  writing,  that  the  lease 
was  in  force.  The  landlord  also  wrote  to  the  receiver  to  the  effect  that  it  was  its 
intention  to  re-let  on  the  tenant's  behalf  and  to  hold  the  tenant  responsible  for  all 
damages.  A  week  later  the  landlord  executed  a  distress  warrant,  and  then  sold  the 
tenant's  goods  for  the  arrears.  Holland  J.  held  that  the  landlord  had  not  accepted 
the  surrender  of  the  lease,  so  that  it  remained  in  force,  and  the  landlord  therefore 
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had  the  right  to  take  distress. 

The  failure  to  impose  a  duty  to  mitigate,  to  balance  the  benefits  given  to  a  landlord 
who  may  now  sue  for  the  whole  benefit  of  the  lease,  is  perhaps  inconsistent  with 
the  general  principle  of  treating  the  lease  as  contract  not  a  conveyance,  enunciated 
in  Highway  Properties.  Although  the  mitigation  issue  has  received  a  fair  amount  of 
judicial  attention  in  the  last  two  decades,  the  results  have  been  quite  inconsistent. 
Postal  Promotions  is  considered  the  leading  Ontario  case. 


TORONTO  HOUSING  CO.  LTD  ET  AL  v.  POSTAL  PROMOTIONS  LTD. 

(1)  (1981).  128  D.L.R.  (3d)  51  (Ont.  H.C.) 

Montgomery  J.:  This  claim  is  by  a  landlord  against  a  tenant  under  three  covenants  in  a  1968 
commercial  20-year  lease.  The  claims  are  for  (1)  payment  of  rent;  (2)  additional  rent....  The  issues 
to  be  decided  are: 

(1)  Did  the  landlord  unreasonably  withhold  consent  to  assignment  of  the  lease? 

(2)  Was  the  fresh  lease  for  the  landlord's  or  the  tenant's  account? 

(3)  Should  the  increased  value  of  a  subsequent  lease  be  considered  in  mitigation  of  the  damages  on 
termination  of  the  original  lease? 

The  tenant's  position  is  that  the  premises  were  re-let  after  termination  of  the  lease  on  the  tenant's 
behalf.  The  tenant  contends  that  the  new  lease  was  more  beneficial  to  the  landlord  than  the  original 
lease  to  such  an  extent  that  it  totally  covers  any  amounts  owing  up  to  the  date  of  termination  and 
indeed  gives  the  tenant  a  substantial  surplus  for  which  it  asserts  a  counterclaim.  The  tenant  seeks  a 
broad  interpretation  by  this  Court  of  the  principles  enunciated  in  Highway  Properties  Ltd,  v.  Kelly. 
Douglas  &  Co.  Ltd.  .... 

The  facts  follow:  The  landlord,  The  Brentcliffe  Building  ("Brentcliffe"),  is  the  owner  of  105-109 
Vanderhoof  Ave.,  Toronto.  By  written  lease  dated  July  25,  1968,  Brentcliffe  leased  30,622  square 
feet  of  space  at  105  Vanderhoof  to  Postal  Promotions  Limited  ("Postal")  for  a  20-year  term.  Postal 
was  required  to  pay  monthly  rental  of  $2,600.  By  way  of  additional  rent  the  tenant  was  obliged  to 
pay  monthly  its  share  of  realty  and  business  tax,  water  and  electricity  charges,  insurance  premiums 
and  like  charges.  The  additional  monthly  rent  was  $2,050  for  the  years  1979  and  1980.... 

In  June,  1979,  Postal  quit  the  demised  premises  and  repudiated  the  lease.  The  premises  remained 

vacant  for  a  nine-month  period . Both  parties  tried  to  find  a  suitable  tenant  ....On  March  31,  1 980, 

Brentcliffe  served  notice  of  termination  of  its  lease.  By  lease  dated  February  14,  1980,  Brentcliffe 
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NOTES 


1)  What  exactly  does  Postal  Promotions  decide?  Some  subsequent  cases  have  stated 
that  it  found  a  duty  to  mitigate;  is  that  correct? 

2)  A  review  of  other  cases  on  this  issue  shows  a  variety  of  approaches.  Some  courts 
have  said  there  is  a  duty  to  mitigate,  others  that  there  is  not  but  should  be.  In  Grouse 
Mechanical  Co.  v.  Griffith  et  al  (1990),  14  R.P.R.  (2d)  233  (B.C.S.C.)  the  tenant 
abandoned  the  premises  and  the  landlord  re-let,  having  given  the  new  tenant  an 
inducement  of  four  months  rent  free.  The  landlord's  damages  claim  included  rent 
for  those  four  months.  Cowan  J.  stated:  "Once  the  tenant  breached  his  obligations 
or  stated  his  intention  to  breach  his  obligations,  the  plaintiff  had  a  duty  to  mitigate 
his  loss".  The  duty  could  only  be  avoided  in  a  situation  in  which  the  landlord  had 
"substantial  and  legitimate  interest  in  actual  performance".  Cowan  J  took  this  latter 
notion  from  Asamera  Oil  Corp  Ltd.  v.  Sea  Oil  and  General  Corp±  (1978),  89  D.L.R.  (3d) 
1  (S.C.C.),  the  most  recent  word  from  the  Supreme  Court  about  when  an  innocent 
party  to  a  contract  repudiation  may  be  able  to  insist  on  performance  rather  than 
accept  the  repudiation,  and  there  was  no  discussion  in  this  part  of  the  judgment  of 
any  of  the  leading  landlord  and  tenant  cases  on  the  topic.  A  recent  Manitoba 
decision,  PensionFund  Realty  Limited  v.  P.C.E.P.  Properties  Ltd  et  al  (2004),  23  R.P.R. 
(4th)  297  (Man.  Q.B.)  also  assumes  the  landlord  has  a  duty  to  mitigate. 

At  odds  with  these  cases  is  Transco  Mills  Ltd.  v.  Percan  Enterprises  Ltd.,  unreported, 
[1993]  B.C.J.  No.  222  (B.C.C.A.).  The  court  held  that  when  a  landlord  keeps  the  lease 
alive  "and  claims  for  rent  due",  there  is  "no  basis  on  which ...  [it]  can  be  required  to 
mitigate  its  loss".  Citing  Highway  Properties,  the  court  held  that  the  option  of  simply 
keeping  the  lease  alive  was  one  that  the  landlord  was  still  entitled  to  take.  The  court 
was  not  persuaded  that  it  should  follow  the  advice  of  the  province's  Law  Reform 
Commission,  which  had  proposed  a  duty  to  mitigate  in  commercial  tenancies  (Law 
Reform  Commission,  British  Columbia,  Report  on  the  Commercial  Tenancy  Act  (1989)). 
It  said:  "If  any  such  change  in  the  law  is  to  be  made,  it  ought,  in  my  view,  to  be 
made  by  the  legislature,  which  is  in  a  position  to  consider  the  full  range  of 
commercial  interests  at  stake,  rather  than  on  the  basis  of  the  necessarily  limited 
submissions  of  two  parties  to  a  lawsuit,  and  I  would  certainly  not  be  prepared  to 
take  such  a  step  in  the  present  case". 

3)  In  Almad  Investments  v.  Mister  Leonard  Holdings,  [1996]  O.J.  No.  4074  (C.A.)  the 
Ontario  Court  of  Appeal,  in  a  brief  one-page  dismissal  of  an  appeal  from  a 
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summary  judgment  motion,  cited  Highway  Properties  for  the  proposition  that  "the 
landlord  has  no  duty  to  mitigate". 

4)  One  reason  sometimes  given  for  the  traditional  view  that  there  is  no  duty  to 
mitigate  in  these  circumstances  is  that  mitigation  only  applies  to  executory 
contracts,  not  executed  ones.  That  is,  consider  the  case  of  a  contract  for  the  supply 
of  a  particular  good.  Once  the  contract  is  executed  and  the  goods  delivered,  there 
is  as  a  practical  matter  no  duty  to  mitigate  because  the  property  contracted  for  is 
in  the  possession  of  the  transferee.  Traditionally  a  lease  has  been  viewed  the  same 
way,  as  an  executed  contract,  with  the  goods  -  the  right  to  exclusive  possession  for 
a  term  -  passed  on.  But  as  Professor  Weinrib  points  out,  in  fact  the  whole  term  has 
not  been  "executed",  and  in  reality  the  lease  is  as  much  executory  as  it  is  executed: 
A.  Weinrib,  "Property,  Precedent  and  Policy",  (1985)  35  University  of  Toronto  Law 
Journal  542  at  544-545. 
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CHAPTER  TWELVE  -  RESIDENTIAL  TENANCIES 
A^  INTRODUCTION 

Since  c.  1970  all  Canadian  jurisdictions  have  enacted  separate  statutory  regimes  for 
residential,  as  opposed  to  commercial,  tenancies.  These  regimes  vary  from  province 
to  province.  That  of  Ontario  is  now  to  be  found  in  the  Residential  Tenancies  Act,  S.O. 
2006,  c.  17,  substantial  portions  of  which  are  reproduced  at  the  end  of  this  chapter, 
from  p.  473.  This  Act  was  passed  in  2006  and  was  proclaimed  in  force  on  January 
31, 2007. 

The  Residential  Tenancies  Act  is  the  second  major  reform  of  the  Ontario  law  in  the 
last  decade  and  a  half.  From  1998  until  2007  the  relevant  statute  was  the  Tenant 
Protection  Act,  S.O.  1997,  c.  24,  introduced  by  the  conservative  government  headed 
by  Mike  Harris.  As  noted  in  chapter  11,  the  Tenant  Protection  Act  repealed  the 
previous  statute.  Part  IV  of  the  Landlord  and  Tenant  Act,  which  dated  from  1970. 
When  Part  IV  was  added  to  the  Landlord  and  Tenant  Act  in  Ontario  it  brought  about 
major  changes  to  the  common  law.  In  doing  so  it  incorporated  many  of  the 
recommendations  of  the  Ontario  Law  Reform  Commission's  Interim  Report  on 
Landlord  and  Tenant  Law  Applicable  to  Residential  Tenancies  (1968).  Security  of  tenure, 
perhaps  the  largest  change  to  the  common  law,  was  introduced  in  1975  and  has 
been  continued  in  all  subsequent  legislation. 

Before  the  introduction  of  the  Tenant  Protection  Act  there  was  also  separate 
legislation  dealing  with  rent  review.  Rent  review  was  maintained  by  the  Harris 
government  in  the  Tenant  Protection  Act,  but  for  sitting  tenants  only.  New  tenants 
were  no  longer  protected.  In  other  words,  the  system  was  changed  from  one  in 
which  the  rent  for  the  premises  was  controlled,  to  one  in  which  the  rent  for  a  tenant 
is  controlled  so  long  as  he  or  she  resides  in  the  premises.  This  system  is  sometimes 
known  as  "vacancy  decontrol"  -  on  a  vacancy  the  rent  is  'decontrolled'.  The  same 
system  was  maintained  by  the  current  Liberal  government  and  is  in  place  today. 
As  s.  113  of  the  Residential  Tenancies  Act,  reproduced  below,  states:  "the  lawful  rent 
for  the  first  rental  period  for  a  new  tenant  under  a  new  tenancy  agreement  is  the 
rent  first  charged  to  the  tenant." 

Residential  tenancies  law  can  obviously  be  set  against  the  general  background  of 
some  of  the  themes  of  this  course  -  particularly  the  ideas  that  property  is  a  bundle 
of  rights  and  that  the  content  of  property  regimes  and  the  arguments  supporting 
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one  or  the  other  are  matters  of  social  choice.  The  legal  reforms  introduced  in  the 
1970s  have  remained  largely  unaltered  since  then.  However  there  have  been 
changes  to  the  rent  control  scheme,  as  noted  above. 

There  have  been  important  procedural  changes  as  well.  Under  the  Landlord  and 
Tenant  Act  Part  IV  landlord-tenant  matters  were  dealt  with  by  the  superior  courts, 
as  were  and  are  commercial  tenancy  disputes.  When  the  Tenant  Protection  Act  was 
introduced  the  government  also  established  an  administrative  tribunal  (an  inferior 
court  limited  in  jurisdiction  to  matters  given  to  it  by  statute)  to  handle  landlord- 
tenant  matters.  It  was  called  the  Ontario  Rental  Housing  Tribunal.  When  the 
current  Residential  Tenancies  Act  came  in  the  tribunal  system  was  retained,  but  its 
name  is  now  the  Landlord  and  Tenant  Board  (see  s.  168).  Decisions  of  the  Board 
can  be  reviewed  (reconsidered  on  questions  of  law)  in  the  Divisional  Court  (s.  210). 

The  general  thrust  of  the  various  legislative  changes  begun  in  the  1970s  has  been 
to  make  the  conceptual  basis  of  residential  tenancies  law  different  to  that  of 
commercial  tenancies  in  two  fundamental  ways. 

First,  while  the  commercial  lease  is  still  an  estate,  the  residential  lease  is  a  contract 
for  accommodation.  The  Residential  Tenancies  Act  as  a  whole  is  underpinned  by  this 
idea,  but  we  can  also  point  to  particular  sections  as  shifting  the  conceptual  basis 
from  estate  to  contract  law.  Some  sections  introduce  contractual  doctrines  (s.  16 
mitigation;  s.  17  interdependence  of  covenants;  and  s.  19  frustration).  The 
interdependence  of  covenants  section  has  less  significance  than  it  might  seem  to 
have,  because  the  termination  sections,  discussed  below,  provide  a  complete  code 
for  when  a  tenancy  can  be  terminated  by  the  landlord.  But  it  does  operate  to  permit 
the  tenant  to  withhold  rent  where  a  landlord  is  in  serious  breach  of  its  obligations. 
Tenants  have  been  able  to  take  advantage  of  it,  for  example,  where  the  unit  was  full 
of  cockroaches  or  where  the  hydro  was  cut  off  because  the  landlord  did  not  pay  the 
biU. 

Other  "contractualisation"  provisions  include  section  40 ,  which  abolishes  distress. 
In  addition,  section  3,  the  application  section,  refers  to  "rental  units  in  residential 
complexes",  not  to  leases  or  demised  premises  or  the  like.  The  lease-licence 
distinction  is  also  done  away  with  by  the  definition  of  "rental  unit"  as  including 
"a  room  in  a  boarding  house,  rooming  house  or  lodging  house  and  a  unit  in  a  care  home.” 

Second,  while  the  terms  of  the  commercial  lease  are  largely  a  matter  for  the  parties. 
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a  residential  contract  for  accommodation  is  in  significant  ways  a  regulated  contract; 
the  power  of  the  parties  to  make  their  own  terms  is  substantially  curtailed.  This 
second  point  is  somewhat  less  true  of  the  current  Ontario  legislation  than  it  was  of 
the  pre-1997  regime,  in  that  the  rent  control  regime  has  been  changed.  But  it 
remains  the  case  that  the  legislation  in  many  other  areas  takes  away  the  ability  of 
the  parties  to  bargain  and  substitutes  imposed  terms.  One  example  of  this  second 
theme  is  the  repair  and  fitness  for  use  provision  (s.  20).  This  changes  the  common 
law,  which  put  the  repair  obligation  on  the  tenant  unless  the  parties  bargained 
otherwise.  It  requires  the  landlord  to  both  provide  and  maintain  premises  in  good 
condition. 

Underpinning  this  second  theme  is  the  idea  that  there  is  an  inequality  of  bargaining 
power  between  residential  landlords  and  tenants.  The  market,  and  thus  the 
common  law  which  both  derives  from  laissez-faire  and  advances  it,  was  considered 
an  inappropriate  form  of  ordering,  because  truly  free  bargaining  did  not  take  place. 
The  consequences  of  this  idea  about  the  inequality  of  bargaining  power  include  the 
prohibition  of  "contracting  out"  (s.  3),  the  elimination  of  landlords'  "self-help" 
remedies  (ss.  21,  25 , 39  and  40),  the  prohibition  of  "no-pet"  clauses  (s.  14)  and 
statutory  security  of  tenure  (see  ss.  37  et  seq,  and  the  following  section,  this 
chapter). 

Note  also  that  in  various  ways  the  Act  seeks  to  ensure  that  tenants  understand  their 
rights.  On  occasion  this  is  done  by  attempts  to  use  plainer  language  than  is  used  for 
common  law  concepts  (see  the  mitigation  section,  s.  16),  for  example,  as  well  as  s. 
40),  which  does  not  refer  to  distress  while  abolishing  it.  At  other  times  it  is  done 
by  imposing  requirements  on  the  landlord  to  provide  the  tenant  with  information 
about  his  or  her  rights.  See  in  particular  sections  11  and  12.  Obviously  this  reflects 
the  fact  that  residential  tenancy  law  is  an  area  that  often  affects  the  poorest 
members  of  society. 

The  various  acts  specifically  about  residential  tenancies  are  not  the  only  statutes 
that  govern  the  area.  Other  statutes  directly  relevant  include  the  Human  Rights  Code 
which  prohibits  discrimination  in  the  provision  of  accommodation.  The  Code  has 
also  in  recent  years  affected  the  operation  of  some  of  the  termination  (eviction) 
provisions,  as  discussed  below. 
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B)  SECURITY  OF  TENURE  AND  RENT  CONTROL:  LEGISLATION  AND  POLICY 
ARGUMENTS 

The  major  change  in  residential  tenancies  law  in  Ontario  has  been  the  introduction 
of  security  of  tenure.  The  statutory  sections  dealing  with  this  are  laid  out  below,  in 
the  final  section  of  this  chapter;  you  should  review  sections  37  -  39  -  section  38  is  the 
key  section.  They  are  not  as  clear  as  they  could  be,  but  what  they  say  is  that  in 
Ontario  the  tenant  has  substantial,  though  by  no  means  complete,  security  of  tenure. 
The  tenant  is  not  obliged  to  leave  merely  because  the  tenancy  agreement  expires; 
rather,  the  agreement  is  deemed  to  continue.  The  right  of  the  tenant  to  occupy  is  thus 
separated  from  the  tenancy  agreement  (note  that  the  word  lease  is  not  used,  it's 
called  a  tenancy  agreement,  part  of  the  move  away  from  estate  to  contractual  ideas.) 

The  tenant's  security  is  not  absolute.  He  or  she  may  be  obliged  to  leave  for  certain 
reasons,  dealt  with  in  the  sections  below  entitled  "Termination  of  Tenancies: 
Landlords'  Rights"  and  "Termination  of  Tenancies:  Tenant  Fault". 

There  is  some  security  of  tenure  greater  than  that  given  by  the  common  law  in  most 
Canadian  jurisdictions,  though  its  extent  varies. 

Security  of  tenure,  and  the  other  legislative  reforms  of  the  1970s  in  Ontario,  represent 
a  substantial  shift  of  strands  in  the  bundle  of  rights  from  landlord  to  tenant.  This  was 
effected  because  of  a  societal  consensus  that  an  apartment  was  a  home  even  if  its 
occupier  did  not  own  it,  and  that  the  law  ought  to  provide  protections  to  the  home 
above  and  beyond  what  the  market  and  the  common  law  could  provide. 

At  the  same  time  that  security  of  tenure  was  introduced,  a  similar  consensus  formed 
around  the  idea  that  there  ought  to  be  minimum  basic  standards  in  housing;  hence 
the  fitness  for  use  and  repair  provisions,  for  example,  which  can  be  seen  as  a  form  of 
consumer  protection  legislation. 

The  extract  which  follows,  from  S.  Makuch  and  A.  Weinrib,  Security  of  Tenure 
(Research  Study  No.  11,  Ontario  Commission  of  Inquiry  into  Residential  Tenancies, 
1985),  expands  on  this  idea  that  an  apartment  is  a  home,  on  its  origins  and 
consequences. 

It  was  in  1970  that  Ontario  legislation,  with  amendments  to  the  Landlord  and  Tenant  Act,  first  dealt 
specially  with  residential  tenancies....  The  main  effect  of  the  1970  amendments  to  the  Landlord  and 
Tenant  Act  was  to  bring  about  a  revolution  in  residential  landlord  and  tenant  law  ....  There  was  a 
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Q  TERMINATION  OF  TENANCIES:  LANDLORDS7  RIGHTS 

The  Residential  Tenancies  Act  regulates  the  relations  between  landlords  and  tenants. 
But  it  does  not  require  property  owners  to  be  landlords,  and  thus  one  set  of  reasons 
for  termination  acknowledges  that  property  owners  can  make  choices  about  the  use 
of  their  property.  Sections  48  (personal  occupation  by  the  landlord  or  close  family 
member)  and  49  (personal  occupation  by  a  purchaser  of  the  building)  and  50  (non- 
residential  uses  and/or  extensive  renovations)  can  be  so  categorised.  Note  that  these 
sections  can  only  lead  to  termination  at  the  end  of  the  tenancy  agreement,  and 
require  substantial  notice  to  the  tenant.  They  also  give  the  tenant  a  right  of  early 
termination  and,  under  ss.  52  and  54,  require  compensation  in  some  cases. 

The  Act  restricts  the  types  of  buildings  that  sections  48  and  49  apply  to  in  some 
circumstances.  Section  72  (2)  states  that  if  the  landlord's  claim  is  based  on  the  fact 
that  he  or  she  has  a  tenancy  agreement  "that  purports  to  entitle  the  landlord  to  reside 
in  the  rental  unit,"  unless  the  building  contains  no  more  than  four  units.  This  section 
was  introduced  to  predecessor  legislation  because  of  attempts  by  some  co-owners 
to  evict  tenants  and  replace  them  with  other  tenants.  If  a  building  is  co-owned,  one 
of  the  co-owners  individually  is  not  the  landlord,  so  cannot  claim  to  use  the  section 
directly.  The  way  around  it  was  to  have  the  co-owners  as  a  group  give  one  or  more 
of  them  a  tenancy  agreement  for  a  particular  apartment. 

The  courts  have  interpreted  the  equivalents  of  ss.  48  and  50  in  predecessor  legislation 
as  not  requiring  the  landlord's  wishes  to  have  to  conform  to  some  notion  of 
"reasonableness."  All  that  matters  is  the  genuineness  of  the  owner's  intentions.  Thus 
in  the  Jaffer  case,  extracted  below,  the  landlord  could  evict  a  tenant  because  it  was 
more  convenient  for  him  to  have  a  place  to  stay  over  in  Toronto  after  work  than  drive 
home  to  Mississauga.  (Note  that  in  Jaffer  and  other  cases  discussed  elsewhere  in  this 
chapter  the  section  numbers  used  are  generally  to  the  equivalent  sections  in  one  of 
the  two  prior  Acts,  but  the  interpretations  by  the  courts  remain  valid  for  the  current 
Act. ) 

TAFFER  v.  SACHDEV  (1989),  6  R.P.R.  (2d)  86  (Ont.  Dist.  Ct.) 

Hoilett  D.C.J.:  This  is  an  application  by  the  landlords  for  a  termination  of  the  tenancy  agreement  and 
for  a  writ  of  possession  grounded  on  the  claim  that  the  "landlord  bona  fide  requires  possession  of  [the] 
residential  premises  ...  for  the  purpose  of  occupation  by  himself,  his  spouse  or  child",  in  particular  for 
occupation  by  themselves  (husband  and  wife)  and  their  two  youngest  children  Baseen  and  Mureen; 
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[1949]  1  K.B.  300,  [1948]  2  All  E.R.  450  (C.A.)....  I ...  accept  the  interpretation  in  Re  Higgins  and 
Mathot,  which  appears  to  me  to  be  more  explicitly  in  accord  with  the  plain  meaning  of  the  language 
of  ss.  105  and  110. 

[Hoilett  J  then  asked  whether  the  tenant  should  nonetheless  be  granted  relief  from  eviction 
under  what  is  now  section  83):  It  is  appropriate  in  the  circumstances  to  examine  where  the  balance 
of  equities  lies.  It  is  clear  on  the  evidence  that  while  a  regaining  of  possession  of  the  demised  premises 
may  furnish  the  landlords  with  a  convenience,  there  is  no  suggestion  that  it  is  to  become  their  family 
home.  Indeed  such  a  claim  would  ring  hollow  given  the  modest  and  cramped  accommodation  that  the 
apartment  above  the  restaurant  would  provide  compared  to  the  landlords'  spacious  Mississauga  home. 
The  landlords  have  indicated  an  intention  to  effect  certain  changes  to  the  building  at  143  5 A  Gerrard 
St.  E.,  not  directly  affecting  the  demised  premises.  Given  the  auxiliary  role  that  is  intended  for  the 
demised  premises  there  is  no  indication  that  the  basement  could  not  be  refurbished  to  meet  the  same 
ends.  There  is  no  evidence  that  the  landlords  have  made  any  attempts  to  have  vacated  one  of  the  units 
in  the  3 -unit  apartment  building  they  have  on  Pape  Ave.,  a  short  distance  away.  Nor  is  there  any 
evidence  as  to  the  circumstances  of  the  tenants  there. 

The  circumstances  of  the  tenant-respondent  are  patently  in  contrast  to  those  of  the  landlords.  She  is 
a  widow  of  modest  means  who  enjoys  less  than  perfect  health.  She  has  made  a  social  and 
psychological  home  where  she  now  lives  in  an  ethnic  community  of  which  she  forms  a  part.  Her  lack 
of  facility  in  the  English  language  greatly  restricts  the  ease  with  which  she  could  be  integrated  into  a 
new  community.  Realistically  speaking,  were  she  forced  to  relocate,  her  already  limited  options  would 
even  be  more  limited.  The  landlords,  on  the  other  hand,  are  in  much  better  material  circumstances  and 
have  more  options  available  to  them.  They  purchased  the  building  fixed  with  the  knowledge  that  there 
was  a  tenancy  agreement  of  some  long-standing  in  place. 

The  point  was  made  in  Lifshitz  v.  Forest  Square  Apartments  Ltd.  (T982T  36  O.R.  (2d)  1 75, 1 34  D.L.R. 
(3d)  144  (Div.  Ct.)  that  one  of  the  paramount  policies  of  the  Landlord  and  Tenant  Act ...  was  to 
guarantee  some  security  of  tenure  to  tenants.  Absent  persuasive  reasons  the  courts  ought,  in  my  view, 
to  give  effect  to  that  policy;  the  more  so  when  the  equities  of  case  weigh  in  its  favour.  After  anxious 
consideration  of  the  circumstances  of  this  case  and  the  applicable  principles,  I  am  of  the  view  that  it 
would  not  be  unfair  to  refuse  the  application.  Accordingly,  I  shall  exercise  the  discretion  available  to 
me  under  s.  121(2)(a)  of  the  Act  and  dismiss  the  application  herein. 


NOTES 


Compare  the  Jaffer  facts  with  those  of  Chin  v.  Dejager  (1988),  29  O.A.C.  372  (Ont.  Div.  Ct.) 
where  the  landlord  wanted  a  second  residence  in  order  to  spend  as  much  time  as  possible  with 
her  daughter  who  had  just  undergone  radical  cancer  surgery  and  who  needed  special  care.  The 
application  was  granted. 

Jaffer  states  that  all  that  matters  is  the  landlord’s  bona  fides.  The  same  point  was  made  more 
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recently  in  Salter  v.  Beljinac  [2001]  O .J.  No.  2792  (Div.  Ct.),  where  the  tenant  tried  to  resist 
eviction  on  the  ground  that  the  landlord  chose  his  apartment  for  economic  reasons.  Beljinac 
had  lived  in  the  second  floor  apartment  of  a  house  for  24  years  with  Salter,  the  landlord,  living 
on  the  main  floor.  Salter  applied  for  termination  because  he  wanted  his  son,  who  was  living 
in  the  basement  apartment,  to  be  able  to  move  into  the  second  floor  apartment.  The  latter  was 
larger  than  the  basement,  and  Salter’s  son  had  a  spouse  and  small  child.  Beljanic  resisted  the 
application,  arguing  that  if  it  was  partly  motivated  by  economic  considerations  the  Tribunal 
should  refuse  to  grant  it,  even  if  part  of  the  motivation  was  also  genuine. 

There  was  no  question  that  Salter’s  choice  of  which  tenant  to  evict  was  economically 
motivated.  Beljanic  was  paying  $668  a  month,  and  an  apartment  of  the  same  size  in  the 
adjacent  building  also  owned  by  Salter  was  renting,  to  a  new  tenant,  for  $1,400  a  month. 
Salter  admitted  that  economic  factors  were  an  issue.  He  wanted  to  be  able  to  offer  his  son 
cheap  accommodation,  but  he  preferred  not  to  do  so  by  giving  him  an  apartment  in  his  other 
building  and  thereby  having  two  apartments  rented  out  at  well  below  market  rents. 

Both  the  Tribunal  and  the  Divisional  Court  rejected  the  tenant’s  argument  that  this  mattered, 
the  latter  holding  that  all  that  needed  to  be  proved  was  the  genuineness  of  the  landlord’s 
intention  to  move  a  family  member  into  the  particular  apartment.  That  is,  “the  fact  that  the 
landlord  might  choose  the  particular  unit  to  occupy  for  economic  reasons  does  not  result  in 
failing  to  meet  the  s.  51  (1)  standards”. 

When  tenants  have  tried  to  resist  eviction  by  attacking  the  landlord's  good  faith  they  have 
generally  been  unsuccessful,  and  the  courts  have  shown  themselves  unwilling  to  question 
good  faith.  In  Yarmuch  v.  Jacobson  (1985),  34  A.C.W.S.  (2d)  145  (Ont.  Dist.  Ct.),  for 
example,  the  tenant  actually  led  evidence  to  show  that  the  landlord  had  gone  through  the 
procedure  before  for  another  apartment  and  then  re-let  the  premises.  The  court  held  that  the 
application  should  not  be  dismissed  merely  on  this  evidence,  but  that  it  should  be  examined 
on  its  merits.  While  the  previous  proceeding  meant  that  the  court  should  look  at  the  matter 
with  some  care,  the  issue  was  the  good  faith  of  the  landlord  in  the  current  circumstances. 

Similarly,  in  Wolfowicz  v.  Craig  (1986),  6  W.D.C.P.  162  (Ont.  Dist.  Ct.)  a  landlord  was 
allowed  to  bring  a  second  application  after  the  first  was  dismissed  for  lack  of  good  faith,  on 
the  grounds  that  new  medical  evidence  related  to  an  illness  that  came  after  the  first  hearing. 

In  the  years  immediately  following  the  abolition  of  rent  controls  for  new  tenants  in  Ontario 
the  personal  occupation  section  was  not  infrequently  used  by  landlords  whose  buildings 
qualified  to  get  out  long-standing  tenants  and  let  the  apartment  at  a  much  higher  rent.  This 
problem  does  reveal  what  is  perhaps  a  flaw  in  the  legislation  -  the  administrative  tribunal  has 
no  mechanism  for  checking  to  see  if  indeed  a  family  member  moves  in.  “Enforcement”  is  up 
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to  the  displaced  tenant  to  “police”  what  happens  afterwards. 

The  Residential  Tenancies  Act  seeks  to  provide  some  remedies  for  tenants  who  are  the  victims 
of  landlord  bad  faith  under  both  the  personal  occupation  and  demolition,  conversion, 
renovation  sections.  They  are  contained  in  section  57,  p.  5 14.  But  note  that  it  is  the  displaced 
tenant  who  must  apply  to  the  Board  for  an  order  that  the  landlord  has  acted  in  bad  faith,  and 
even  if  successful  the  range  of  remedies  the  tenant  can  obtain  does  not  include  reinstatement, 
as  that  would  mean  displacing  another  tenant.  Thus  the  real  problem,  the  loss  of  a  home, 
cannot  be  compensated.  Arguably  a  more  effective  remedy  than  those  listed  in  the  Act  would 
be  an  order  that  on  a  finding  of  bad  faith  the  landlord  not  be  able  to  charge  more  rent  to  a  new 
tenant  than  he  or  she  could  have  charged  the  displaced  person. 

The  Residential  Tenancies  Act  does  contain  one  change  in  this  area  of  good  faith  from  the 
previous  legislation,  which  may  well  deter  landlords  from  abusing  the  personal  occupation 
section.  They  must  now  file  an  affidavit  of  intent  to  use  the  premises  for  personal  occupation 
(s.  72  (1),  p.  51 8)  whereas  previously  they  needed  only  to  file  a  declaration.  Swearing  a  false 
affidavit  is  a  criminal  offence. 


D)  TERMINATION  OF  TENANCIES:  TENANT  FAULT 

There  are  a  number  of  causes  for  eviction  which  involve  some  fault  by  the  tenant.  Although 
I  have  distinguished  these  from  those  above,  based  on  landlords’  rights,  the  causes  discussed 
in  this  section  also  involve  landlords’  rights.  That  is,  it  is  not  so  much  the  fact  that  a  tenant  has 
done  something  “wrong,”  but  that  the  tenant  fault  affects  the  landlord’s  economic  interest  or 
the  integrity  of  the  reversion.  Tenant  faults  can  affect  the  former  directly  (for  example  non¬ 
payment  of  rent)  or  indirectly  (for  example  interference  with  the  reasonable  enjoyment  of 
other  tenants).  Tenant  faults  can  also  affect  the  reversion  in  a  physical  sense  (see  the  undue 
damage  provision)  or  reputationally  (such  as  through  commission  of  an  illegal  act). 

With  one  exception  eviction  for  the  causes  discussed  in  this  section  can  happen  before  the  end 
of  the  term  of  the  tenancy,  unlike  the  causes  discussed  in  the  previous  section.  Notice  periods 
for  some  causes,  especially  for  illegal  acts  and  impairing  the  safety  of  others,  are  quite  short. 

I  will  discuss  (most  of)  these  causes  in  the  order  in  which  they  appear  in  the  Act.  There  is  not 
time  nor  space  to  discuss  them  in  any  great  detail,  especially  as  the  only  way  to  get  a  sense  of 
how  they  are  applied  is  to  read  a  great  many  short  administrative  tribunal  decisions  which  turn 
on  the  facts.  Although  some  cases  go  to  the  courts,  there  are  relatively  few  reported  cases. 
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Persistent  Late  Payment  of  Rent 

Section  58  (1)  1  ,  p.  485  -  persistent  late  payment  of  rent  -  can  lead  to  eviction  at  the  end  of 
the  term,  the  only  “tenant  fault”  cause  that  does  so.  It  can  be  invoked  even  if  the  tenant  does 
not  transgress  s.  59,  the  non-payment  section  discussed  below.  However,  it  does  take  a  long 
and  consistent  pattern  of  lateness.  In  Senkow  etalv.  Manufacturers  Life  Property  Corporation 
(1990),  13  R.P.R.  (2d)  243  (Ont.  Div.  Ct.),  for  example,  the  tenants  were  late  with  25  of  29 
rental  payments,  and  this  kind  of  consistent  tardiness  is  usually  what  is  required  to  invoke  this 
cause  for  termination. 

As  we  will  shortly  see  with  reference  to  section  59,  generally  the  Act  takes  the  view  that  it 
does  not  matter  if  he  landlord  gets  its  rent  late,  only  that  it  is  received  sometime.  Hence  the 
tenant’s  interest  in  the  home  generally  takes  precedence  over  the  landlord’s  convenience, 
given  that  ultimately  the  landlord  will  have  its  economic  interest  protected  by  payment,  albeit 
late  payment.  But  s.  58  also  clearly  stands  for  the  proposition  that  at  some  point  the 
inconvenience  to  the  landlord  does  override  security  of  tenure. 


Non-Payment  of  Rent 


Not  surprisingly  non-payment  of  rent  is  the  most  common  cause  for  termination.  Section  59 
(1 ),  p.  485,  gives  the  landlord  the  right  to  terminate  the  tenancy  with  14  days  notice.  Note  that 
section  59  (2),  p.  485,  states  that  if  the  tenant  pays  before  the  notice  period  expires  the  notice 
to  terminate  is  automatically  void.  Hence,  in  effect,  the  tenant  has  14  days  to  pay.  Similarly 
to  commercial  tenancies,  the  idea  here  is  that  the  tenant’s  investment  in  the  premises,  in  this 
case  a  home,  overrides  the  landlord’s  interest  in  getting  the  rent  on  time.  Since  the  landlord’s 
interest  in  rent  is  an  economic  one,  it  is  secondary  to  the  tenant’s  security,  so  long  as  payment 
is  ultimately  forthcoming. 

There  are  many  other  ways  for  the  tenant  to  avoid  termination  even  after  the  14-day  period  has 
expired.  One  is  in  s.  59  (3),  p.  485,  which  voids  the  notice  if  the  tenant  pays  before  the 
landlord  applies  to  the  Board  for  an  order  terminating  the  tenancy.  Per  s.  74  (1),  p.  489,  a 
landlord  cannot  make  that  application  “before  the  day  following  the  termination  date  specified 
in  the  notice.” 

Section  74  (2),  p.  489,  provides  another  point  along  the  path  to  eviction  for  the  tenant  to  avoid 
eviction  -  paying  before  the  Board  issues  an  eviction  order,  that  is,  between  when  the  landlord 
applies  to  the  Board  and  when  the  hearing  is  held.  At  this  stage  the  tenant  must  also  pay  the 
landlord’s  application  fee. 
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A  further  chance  to  make  good  is  in  s.  74  (3)  and  (4),  pp.  489-490,  which  voids  an  eviction 
order  if  rent  (and  now  costs  as  well)  is  paid  before  the  eviction  notice  becomes  effective. 

The  purpose  of  these  provisions  is  obviously  to  give  the  tenant  as  much  time  as  possible  to  pay 
and  avoid  eviction.  Even  if  a  tenant  is  unable  to  pay  at  any  of  these  stages,  he  or  she  may  still 
apply  for  relief  from  eviction,  a  matter  discussed  in  a  later  section. 


Illegality 

Section  61,  pp.  485-486,  is  the  illegality  section.  It  contains  an  important  change  from  both 
of  the  previous  Acts.  It  states  that  a  tenant  can  be  evicted  if  either  the  tenant  or  another 
occupant  of  the  rental  unit  commits  an  illegal  act.  Prior  to  2006  it  was  only  possible  to  evict 
a  tenant  for  the  actions  of  another  occupant  if  one  could  also  establish  that  the  tenant  had 
permitted  the  illegal  act.  Under  the  current  legislation  the  landlord  need  only  show  that  the 
tenant  ‘permitted’  the  illegal  act  if  it  was  actually  done  by  some  third  party,  not  an  occupant. 
Some  ‘occupant’  cases  involve  room-mates,  but  most  involve  adult  children. 

Note  that  (per  s.  75,  p.  491)  it  is  not  necessary  for  the  tenant  or  occupant  to  have  been 
convicted  criminally  of  an  illegal  act  to  invoke  this  section.  Indeed  they  need  not  even  have 
been  charged,  although  as  a  practical  matter  a  charge  is  a  good  source  of  evidence  for  the 
landlord.  In  Toronto  Community  Housing  Corp  v.  Norton  [2006]  O.J.  No.  2711  (Div.  Ct.)  the 
tribunal  found  that  an  illegal  act  had  been  committed  even  though  the  criminal  charge  was 
withdrawn. 

In  addition,  the  landlord  need  not  prove  the  illegality  on  the  beyond  a  reasonable  doubt 
standard.  This  is  a  general  common  law  rule  -  where  a  finding  of  criminal  activity  is  needed 
to  trigger  a  civil  consequence,  only  the  civil  standard  is  required  on  the  threshold  question  of 
the  criminal  act.  While  the  Divisional  Court  stated  in  Bogey  Construction  Ltd  v.  Boileau 
[2002]  O.J.  No  1575  (Div.  Ct.)  that  the  standard  of  probability  required  is  a  higher  one  that 
in  the  usual  balance  of  probabilities  cases,  the  Supreme  Court  has  more  recently  overturned 
this  in  F.H.  v.  MacDougall,  [2008]  S.C.J.  No.  54.  It  stated  that  there  is  only  one  standard  of 
proof  in  civil  cases,  the  balance  of  probabilities,  but  that  in  all  cases  “evidence  must  be 
scrutinized  with  care  by  the  trial  judge.” 

The  courts  have  put  an  additional  gloss  on  the  meaning  of  “illegal  act”  in  this  section.  The  act 
need  not  be  a  Criminal  Code  offence,  it  can  be  any  contravention  of  a  statute,  including  the 
Residential  Tenancies  Act.  However,  the  offence  must  be  a  serious  rather  than  a  trivial  or 
technical  one,  and,  most  importantly,  it  must  have  the  potential  to  affect  the  character  of  the 
premises  or  disturb  the  reasonable  enjoyment  of  the  premises  by  the  landlord  or  other  tenants: 


463 


see  Samuel  Property  Management  Ltd.  v.  Nicholson  [2002]  O.J.  No  3571  (C.A.),  confirming 
a  number  of  prior  decisions  of  the  Divisional  Court.  This  illustrates  a  point  made  at  the 
beginning  of  this  section  -  a  tenant  is  not  to  be  evicted  because  he  or  she  does  something 
wrong,  but  only  if  the  transgression  has  some  relevance  to  the  landlord,  either  harming  the 
landlord’s  reputation  or  his  or  her  economic  interests. 

Many  of  the  cases  on  what  is  now  s.  61  involve  drugs,  and  in  those  cases  the  courts  usually 
terminate  tenancies  as  a  result,  especially  if  trafficking  is  involved.  Indeed  note  the  different 
notice  periods  for  production/trafficking  in  drugs  offences  than  for  all  other  offences. 

Because  illegal  acts  are  considered  more  serious  than  non-payment  of  rent  or  causing  damage 
or  interfering  with  the  enjoyment  of  other  tenants  (below),  there  is  no  “make  good”  provision 
as  there  is  for  sections  59,  62  and  64.  Moreover,  per  s.  71,  p.  488,  a  landlord  can  apply  to  the 
Board  for  eviction  immediately  on  issuance  of  the  notice  to  the  tenant;  he  or  she  need  not  wait 
until  after  the  notice  period  expires,  as  is  the  case  with  s.  59. 

There  have  been  suggestions  that  there  are  constitutional  (section  7)  problems  with  the  law 
on  illegal  activities  and  loss  of  shelter  rights  in  public  housing,  but  to  date  the  courts  have  not 
heeded  them:  see  M.  Drumbl,  "The  State  as  Landlord:  The  Constitutionality  of  the 
Termination  of  Public  Housing  Leases  on  Account  of  a  Tenant's  Illegal  Activities",  (1996)  7 
Windsor  Review  of  Legal  and  Social  Issues  75.  MTHA  v.  Smith  (1989),  33  O.A.C.  349  (Div. 
Ct.)  is  a  case  in  which  s.  7  arguments  were  made.  The  MTHA  sought  to  terminate  the  10-year 
tenancy  of  Merleaner  Smith,  an  unemployed  single  mother  then  attending  school  to  upgrade 
her  education  to  a  grade  10  level.  The  reason  for  the  application  was  that  Smith's  24-year  old 
son,  Anthony  Aransibia,  who  lived  with  her  and  her  two  other  minor  children,  was  trafficking 
in  cocaine  in  the  parking  lots  and  roadways  of  the  apartment  building  complex  at  Lawrence 
Heights.  At  the  time  of  the  application  he  was  awaiting  trial.  There  was  no  suggestion  that  Ms. 
Smith  was  in  any  way  involved  in  the  trafficking  and  she  could  not  ask  her  son  to  leave 
because  one  of  the  conditions  of  his  bail  was  that  he  not  move.  In  an  unreported  judgment  the 
trial  judge  allowed  the  application  and  held  that:  (a)  Aransibia  had  committed  an  illegal  act; 
(b)  the  illegal  act  had  been  committed  on  the  residential  premises,  which  involved  common 
areas  of  the  complex;  and  (c)  Ms.  Smith  had  "permitted"  this  act;  she  knew  of  it  and  was 
wilfully  blind  to  it.  At  that  time  the  legislation  did  not  permit  eviction  of  the  tenant  because 
another  occupant  committed  an  illegal  act;  it  was  necessary  to  prove  that  the  tenant  had 
permitted  the  act. 

Smith  appealed  to  Divisional  Court,  which  upheld  the  termination.  It  rejected  an  argument 
that,  where  the  landlord  was  relying  on  illegal  acts  carried  on  by  a  third  party,  an  actual 
conviction  should  be  required  before  the  tenant  could  be  evicted.  It  also  briefly  rejected  an 
argument  that,  in  these  circumstances,  termination  of  the  tenancy  represented  a  breach  of 
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Smith's  s.7  right  to  security  of  the  person.  Moreover,  even  if  it  did  constitute  a  violation,  the 
court  held  that  it  was  done  consistently  with  the  principles  of  fundamental  justice. 


Damage 

Section  62,  p.  486,  is  straightforward  -  a  tenant  can  be  evicted  if  the  tenant,  or  another 
occupant  of  the  rental  unit,  or  a  person  whom  the  tenant  permits  to  be  in  the  unit,  causes  undue 
damage.  Note  that  as  with  non-payment  of  rent  there  is  a  “make  good”  provision  which  voids 
the  application  if  it  is  complied  with. 

A  landlord  cannot  apply  to  the  Board  for  an  eviction  order  during  the  7-day  remedy  period, 
but  may  do  so  immediately  afterwards:  see  ss.  70  and  71,  p.  488. 


Interference  with  Reasonable  Enjoyment 

Section  64,  pp.  486-487,  allows  eviction  for  “substantial”  interference  with  the  reasonable 
enjoyment  of  the  premises  by  other  tenants  or  by  the  landlord.  As  with  s.  62,  there  is  a 
requirement  that  the  notice  of  termination  specify  the  problem  and  give  the  tenant  seven  days 
to  “make  good”,  in  which  the  case  the  notice  becomes  void.  As  with  the  undue  damage 
cause,  a  landlord  cannot  apply  to  the  Board  for  an  eviction  order  during  the  7-day  remedy 
period,  but  may  do  so  immediately  afterwards:  see  ss.  70  and  71. 

Section  64,  and  section  66  below,  must  be  read  in  conjunction  with  s.  76,  p.  49 1 ,  which,  given 
the  prohibition  on  “no-pet”  clauses,  defines  what  role  an  animal  can  play  in  a  termination 
application. 

It  is  difficult  to  be  precise  about  what  kinds  of  conduct  represent  a  sufficient  interference  to 
invoke  the  section.  Aggressive  and  /or  noisy  behaviour  is  often  the  problem,  and  there  are 
many  cases  in  which  the  finding  has  been  that  one  has  to  put  up  with  a  certain  amount  of  noise 
and  disturbance  in  an  apartment  building,  especially  one  containing  lots  of  children.  Indeed 
in  one  instance  a  tenant’s  over-sensitivity  to  noise,  which  resulted  in  frequent  complaints,  was 
held  to  be  itself  behaviour  which  interfered  with  other  tenants!  Other  causes  for  complaint 
have  included  a  failure  to  clean  and  smoking. 

Section  64  really  deals  with  problems  between  tenants,  and  that  observation  leads  to  two  other 
ones .  F irstly ,  it  actually  gives  tenants  a  remedy  against  their  tenant  neighbours  that  non-tenants 
do  not  have.  Non-tenants  must  use  whatever  other  legal  resources,  if  any,  are  open  to  them. 
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The  point  is  made  by  Laing  v.  Brushette  [1996]  O.J.  No.  2732  (Gen.  Div),  in  which  the 
landlord,  the  owner  of  a  condominium  unit,  sought  to  evict  a  tenant  who  disturbed  the  other 
residents  of  the  building.  But  those  other  residents  were  owner-occupiers,  not  tenants. 

Second,  and  also  using  the  Laing  example  to  make  the  general  point  about  tenant  fault  made 
at  the  beginning  of  this  section,  s.  64  does  not  give  a  landlord  the  right  to  evict  because  a 
tenant  behaves  badly.  It  only  gives  him  or  her  the  right  to  do  so  only  if  that  behaviour  affects 
other  tenants  and  by  doing  so  affects  the  landlords’  economic  interests. 

In  recent  years  the  Human  Rights  Code ,  particularly  the  prohibition  of  discrimination  against 
those  with  mental  disabilities,  has  had  an  impact  on  the  use  of  s.  64,  although  usually  in  the 
context  of  whether  relief  from  eviction  should  be  granted:  see  the  Walmer  Developments  case, 
next  page.  Although  relief  from  eviction  is  dealt  with  in  a  later  section  of  this  chapter,  it  makes 
sense  to  discuss  this  issue  here. 


Impairment  of  Safety 

Section  66,  p.  487,  allows  eviction  for  an  act  or  omission  done  in  the  residential  complex 
which  “seriously  impairs”  or  “has  seriously  impaired”  the  safety  of  “any  person.”  Note  that 
there  is  no  make  good  provision  in  s.  66,  a  relatively  short  notice  period  (10  days),  and  the  act 
does  not  have  to  impair  the  safety  of  another  tenant  or  the  landlord,  but  of  “any  person.”  This 
last  aspect  was  brought  in  under  the  TPA  and  retained  in  the  current  Act;  the  old  Landlord 
and  Tenant  Act  required  another  tenant’s  safety  to  be  impaired. 

Acts  found  to  have  impaired  safety  include  threatening  behaviour  (especially  wielding  a 
weapon),  disconnecting  smoke  alarms,  and  starting  fires.  In  one  case  the  fact  that  other  tenants 
subjectively  felt  intimidated  by  a  tenant  was  held  to  be  insufficient  grounds;  there  must  be 
objective  evidence  of  actions/behaviour. 

Picking  up  on  the  previous  discussion  about  eviction  and  the  Human  Rights  Code ,  in  Peel 
Living  v.  Gill  [2005]  O.R.H.T.D.  No.  6,  a  tenant  who  believed  that  voices  in  his  head  were 
telling  him  to  bum  down  his  apartment  and  kill  himself  by  jumping  from  the  balcony  was 
evicted.  The  landlord  had  contacted  the  tenant’s  family,  the  Canadian  Mental  Health 
Association,  and  other  agencies,  but  the  tenant  refused  all  help,  declaring  himself  not  to  be 
mentally  ill.  The  tribunal  held  that  the  duty  to  accommodate  had  been  satisfied  in  this  case. 
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E)  TERMINATION  OF  TENANCIES:  EVICTION  PROCEDURES  AND  RELIEF 

The  Tenant  Protection  Act  contained  provisions  which  required  a  tenant  who  wished 
to  dispute  an  eviction  application  to  file  a  written  dispute  within  five  days  (not  five 
business  days)  after  service  by  the  landlord  of  the  notice.  If  a  dispute  was  not  filed 
the  Tribunal  could  then  issue  the  eviction  order  without  holding  a  hearing.  This 
procedure  was  the  most-criticised  aspect  of  the  previous  regime.  Tenants  frequently 
did  not  receive  the  notice  before  the  five-day  period  was  up,  or  did  not  understand 
that  a  dispute  needed  to  be  filed. 

All  this  has  been  changed.  Generally  the  notice  period  is  10  days  before  a  hearing 
date  (although  only  5  days  for  an  eviction  application  based  on  s.  61):  this  is  in  the 
Rules,  not  reproduced  in  this  chapter.  There  is  no  requirement  to  file  the  written 
dispute  to  preserve  the  right  to  contest  the  application.  And  there  is  now  a 
requirement  that  in  addition  to  service  by  the  applicant  party  (s.  188)  the  Board  must 
also  notify  respondents  (s.  189)  and  indeed  "where  possible,  ...  provide  the 
respondent  with  information  relating  to  the  hearing." 

Relief  from  Eviction 

The  relief  from  eviction  section,  very  similar  to  relief  from  forfeiture  in  commercial 
tenancies,  is  s.  83.  It  permits  the  Board  not  to  evict  despite  the  fact  that  the  landlord 
has  fully  made  its  case.  S.  83  (2)  makes  consideration  of  relief  mandatory;  this  is  a 
new  section  introduced  partly  in  response  to  the  fact  that  some  tribunal  adjudicators 
seemed  to  believe  that  relief  should  be  given  only  in  exceptional  cases.  It  codifies 
Toronto  Community  Housing  Corp  v.  Greaves  [2005]  O.J.  No.  1518  (Div  Ct)  in  which  the 
Divisional  Court  held  that  a  failure  by  a  tribunal  adjudicator  to  even  consider 
whether  it  was  applicable  to  grant  relief  constituted  a  legal  error. 

There  are  a  number  of  court  decisions  to  the  same  effect  as  Camwarth  J's  statement 
in  Britannia  Glen  Co-operative  Homes  v.  Singh,  unreported,  1996,  Ont.  G.D.,  that 
"eviction  should  be  ordered  as  a  last  resort...  Short  of  losing  one's  liberty,  the  loss  of 
one's  home  is  as  serious  a  matter  as  can  be  imagined." 

As  with  commercial  tenancies,  relief  decisions  seek  to  balance  the  tenant's  interests 
with  those  of  the  landlord.  The  harm  to  the  landlord's  economic  and/ or  reputational 
interests  is  considered  against  the  seriousness  of  the  conduct  and  the  tenant's 
circumstances,  especially  tenants  in  rent-geared- to-income  housing.  Relief  is  usually 
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given  in  non-payment  of  rent  cases,  with  of  course  repayment  terms  imposed.  It  is 
rarely  given  in  drug  trafficking  cases.  When  it  is  given  it  is  invariably  given  with 
conditions.  For  example,  in  a  number  of  drug  trafficking  cases  where  the  perpetrator 
was  the  adult  child  of  the  tenant  and  an  occupant  of  the  rental  unit,  the  condition  was 
that  the  child  move  out. 

A  not  untypical  relief  case  is  Re  Metropolitan  Toronto  Housing  Authority  and  Pennant 
(1991),  81  D.L.R.  (4th)  404  (Ont.  G.D.).  Karen  Pennant's  apartment  was  searched  by 
police  and  a  loaded,  restricted  and  stolen  firearm  discovered.  In  considering  the 
application  for  a  termination  of  the  tenancy  Corbett  J.  accepted  Pennant's  argument 
that  the  search  warrant  was  invalid,  but  refused  to  exclude  the  evidence  from  the 
proceedings.  He  then  found  as  a  fact,  on  the  civil  standard,  that  Pennant  had 
"permitted  the  unlawful  act  of  possession  of  a  prohibited  weapon".  However,  he 
refused  to  grant  the  application  for  termination,  stating  at  p.  412:  "The  tenant  resides 
at  the  premises  with  her  four-year-old  son.  She  has  no  criminal  record  and  there  has 
been  no  previous  difficulties  with  this  tenant  during  her  two-year  tenancy.  In  these 
circumstances  and  since  the  overall  case  for  the  landlord  was  not  compelling,  I  will 
not  grant  the  writ  of  possession.  For  these  reasons,  the  application  will  be  dismissed 
upon  condition  that  no  hand-guns  or  firearms  be  permitted  in,  on,  or  at  the  subject 
premises  at  any  time." 

As  the  Jaffer  case  discussed  above  indicates,  relief  from  eviction  is  available  when  the 
eviction  is  based  on  personal  occupation.  Similarly  to  Jaffer,  in  Horst  v.  Beingessner, 
2002  Carswell  Ont  5019  (ORHT),  the  tribunal  granted  relief  for  a  tenant  of  18  years 
standing  although  it  accepted  that  the  landlord  was  in  good  faith  in  wanting  her 
father  to  move  into  the  unit.  The  adjudicator  held  that  the  unit  was  not  'required'  for 
personal  occupation  because  other  units  in  the  building  were  available. 

Does  it  make  sense  to  say,  on  the  one  hand,  that  s.  48  has  no  "reasonableness" 
requirement,  and  then  say  that  s.  83  can  be  invoked  because  the  landlord  had  other 
options? 
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PROBLEM 

How  would  you  advise  this  landlord? 

Alison  Abercrombie  is  a  single  mother  and  the  tenant  of  an  apartment  in  Swansea  Mansions, 
an  apartment  building  in  Toronto  owned  by  Landlord.  She  has  been  a  model  tenant  for  over 
ten  years,  and  pays  what  is  by  market  standards  a  fairly  low  rent,  which  is  important  to  her 
because  she  works  as  a  nurse’s  aide  in  a  local  hospital  and  has  a  fairly  low  income. 

Alison’s  21  year-old  son  Bennie  lives  with  her.  Bennie  has  unfortunately  fallen  in  a  with  a 
‘bad  crowd’,  who  engage  in  various  forms  of  criminal  activity.  They  import  guns  illegally 
across  the  border,  and  sell  the  guns  and  cocaine  on  the  street.  Bennie  does  not  take  any  part 
in  these  activities,  but  he  enjoys  the  thrill  of  hanging  around  with  the  people  who  do. 

Because  they  are  known  to  the  police  and  subject  to  police  searches  of  their  apartments, 
Bennie’s  friends  don’t  keep  the  guns  and  cocaine  at  their  own  homes.  Instead  they  give  the 
goods  to  Bennie  who  keeps  them  until  his  friends  have  buyers.  Bennie’s  friends  never  come 
into  Alison’s  apartment  or  into  the  building;  they  give  the  stuff  to  Bennie  when  they  meet 
elsewhere,  and  when  they  want  it  back  Bennie  takes  it  from  his  room  and  meets  up  with  them 
to  hand  it  over.  Bennie  never  takes  and  stores  any  ammunition  for  the  guns;  he  is  afraid  of 
loaded  guns. 

In  return  for  helping  out  his  friends,  Bennie  gets  ‘tips’  from  them,  which  is  his  only  income 
as  he  is  unemployed.  From  time  to  time  he  gives  his  mother  money  to  help  out  with  the  rent. 
Alison  did  not  know  about  any  of  Bennie‘s  activities,  although  she  did  know  he  smoked 
marijuana.  She  was  a  bit  puzzled  at  the  fact  that  although  he  was  not  working  he  occasionally 
had  money,  and  suspected  he  was  doing  something  he  should  not  have  been  doing,  especially 
as  she  knew  that  he  had  ‘bad’  friends  and  at  one  time  used  to  warn  him  about  them.  But  she 
also  thought  it  was  more  or  less  impossible  to  control  a  21 -year  old,  and  was  confident  that 
if  he  was  doing  something  wrong  it  was  being  done  outside  the  apartment.  Also,  she  was  glad 
when  he  gave  her  money  towards  the  rent,  as  it  made  her  life  a  bit  easier. 

A  month  ago  the  police,  who  had  been  watching  Bennie’s  friends  and  noticed  that  a  duffel  bag 
was  often  swapped  over  when  he  met  with  them,  obtained  and  executed  a  search  warrant  for 
Alison’s  apartment.  In  Bennie’s  room  they  found  10  handguns,  a  substantial  quantity  of 
cocaine,  and  a  small  amount  of  marijuana.  Bennie  has  been  charged  with  possession  of  illegal 
firearms,  possession  of  cocaine  for  the  purpose  of  trafficking,  and  possession  of  marijuana. 
His  case  has  not  yet  come  to  trial,  and  he  is  free  on  bail. 

Landlord  has  recently  found  out  about  all  this,  and  wants  to  evict  Alison  Abercrombie. 


